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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8864. 


JAMES W. SOMERVILLE, Appellant 

v. 

ACACIA MUTUAL LIFE INSURANCE COMPANY 
(a corporation), Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

Appellant filed a Complaint against appellee in the Dis¬ 
trict Court for the District of Columbia on February 25, 
1943, claiming damages of $10,000 by reason of a libelous 
letter written by appellee. During the course of trial by 
jury, the visiting trial judge on March 23, 1944, granted 
appellee’s verbal motion for a directed verdict. There¬ 
after on April 21, 1944, while in chambers in a city in a 
certain state, the same trial judge denied appellant’s 
Motion for New Trial. This appeal is to review those 
two orders, that is, the order directing a jury verdict for 
appellee, and the order denying the Motion for New Trial. 



Statement of Case. 


Happily, there is little or no dispute as to the facts which 
led up to the action, since six of the eight salient fact items 
are found admitted forthrightly in the Answer tiled by 
appellee Acacia in the District Court. (Appellant's App. 
14.) 

The salient fact items are simple and may very well 
be numbered 1 to 8, as follows: 

1. The appellant, whose occupation is that of lawyer, 
wrote to appellee Acacia a letter dated August 7, 1942, 
(Tr. 5), as follows: 

“Hon. William Montgomery, 

Acacia Mutual Life Insurance Company, 

Washington, D. C. 

“Dear Mr. Montgomery: 

“1 ask permission to pay off in full the first mort¬ 
gage vou are carrving on my home in Virginia, now 
in the reduced sum of about $5,OIK), at f>%, for the fol¬ 
lowing reasons: 

“1. The Washington Star is carrying display ads 
to the effect that 4% mortgage money is avail¬ 
able. 

“2. Officials in my Government office have requested 
all employees to authorize the paymaster to 
apply 10% of salary toward purchase of war 
bonds. 

“2. I contemplate entering the uniformed service, 
meaning a reduction in present income. 

“I am sending copy hereof to Senator Carter Glass, 
of the Senate Banking and Currency Committee, who 
is interested in these matters; and I ask that you send 
him a copy of your reply. 

“Sincerely, 

(Signed) “James Wm. Somerville” 

2. Thereupon, Acacia by wav of answer wrote to appel¬ 
lant a letter dated August 13, 1942 (Appellant’s App. 17), 
declining permission to pay said loan in full, that is, de¬ 
clining the request contained in the letter set fotth above. 
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3. Whereupon, appellant wrote to the Governor of 
Virginia, Colgate W. Darden, Jr., a letter dated August 
22, 1942 (Tr. 6), as follows: 

“Honorable Colgate Darden, 

Governor of Virginia, 

Richmond, Virginia. 

“Dear Colgate: 

“The Acacia Mutual Life Insurance Company of 
Washington, D. C., chartered by act of Congress, holds 
the first mortgage on my home in Virginia. 1 have re¬ 
quested permission to pay it in full, but the company 
will not let me do so. 1 intend to ask the company to 
reconsider, but first I desire your advice. 

“The loan was made in October, 1939, in the sum of 
$5250 at 5%, payable $34.65 monthly for 20 years. 
The loan has run almost three years, meaning that of 
some $1200 paid to the company about $475 consists 
of a credit on principal and about $725 consists of 
interest, profit to the company. 

“On August 1, 1942, 1 arranged to refinance at 4%, 
this l>eing the rate now advertised in Washington 
papers. On August 7 I wrote to the president, Mr. 
William Montgomery, requesting permission to pay 
the loan in full; and he replied on August 13, declining 
permission. Now such may be considered a reputable 
business practice in Washington where customs and 
standards vary from those prevailing in Virginia; hut 
you and I know that in Virginia it is regarded as an 
unfair business practice in the nature of a homestead 
holdup. It would seem that the present Virginia state 
government would be interested in protecting home 
owners from such a predatory policy on the part of 
state-licensed lending corporations. The difference 
of one per cent over a period of years may mean a 
decent college education for my little boy. 

“I am sending copies hereof to Senator Glass and 
others, but will hold your reply in confidence, of course. 

“Sincerely, 

•> 7 

(Signed) “James W. Somerville 

4. Thereupon, the appellant by letter (Tr. 6) dated 
August 29, 1942 (enclosing to Acacia a copy of said letter 
to the Governor of Virginia), wrote to President Mont- 
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gomery of Acacia and requested reconsideration, as fol¬ 
lows : 

“August 29, 1942 

“Dear Air. Montgomery: 

“The enclosed copy of letter to Governor Darden 
explains itself. I have had 100 copies mimeographed. 
Before releasing these to public officials, 1 write to 
ask you to reconsider. Your advisers perhaps did 
not realize that public relations are involved. 

“Yours, 

(Signed) “James W. Somerville” 

5. Whereupon, Acacia, through its president, wrote to 
the appellant the allegedly libelous letter, dated September 
3, 1942, sued upon in this cause. The letter is printed in 
Appellant’s Appendix at p. 7, so is not repeated here, due 
to its unusual length. The two portions claimed to be 
most libelous are there indicated by italics. 

6. As to publication, copies of the allegedly libelous 
letter of September 3, 1942, were exhibited by Acacia to 
said Senator and said Governor and their respective office 
workers and others. (Admitted in “Third Defense’’ part 
of Answer,—Appellant’s App. 14.) 

7. By letter dated February 26, 1942 (Appellant’s App. 
14), which was previous to the above letters, appellant had 
aroused Acacia by requesting a 1% reduction in the in¬ 
terest rate; and by a reply letter dated February 28, 1942 
(Appellant’s App. 15), Acacia declined. Appellant con¬ 
tends that this clash was the genesis of malice on the part 
of Acacia. 

8. When appellant filed the loan application (Exhibit 
3, Tr. 88) with Acacia, he attached the blueprints prepared 
by his supervising architect, Mr. K. D. Hamaker, also the 
builder’s contract signed by the builder, Mr. J. B. Bolling, 
who built the house in accordance with the blueprints (Tr. 
13-14); and appellant exhibited to the jury all these docu- 
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ments (Exhibits 3, 4, 5, 6), including the blueprints, show¬ 
ing that the house (size: 26 feet by 58 feet inclusive of a 
built-in garage) contains rooms as follows: 


Living room 
Dining room 
Kitchen 

Study (law office) 
Master bedroom 


Guest bedroom 
■Child’s bedroom* 

Double bedroom for servants 
Flower room (heated) 

3 baths 


PROCEEDINGS IN COURT: On February 25, 1943, 
appellant filed his Complaint in the District Court against 
Acacia and claimed damages for libel in the sum of $10,000. 
(Tr. 1.) And on March 19, 1943, Acacia filed its Answer, 
which forthrightly admits the first six of the above eight 
salient fact items. (Appellant’s App. 14.) 

On November 30, 1943, Judge Letts filed a Pretrial Pro¬ 
ceedings Memorandum, duly signed by him after conduct¬ 
ing the pretrial proceedings. (Tr. 15.) 

On December 3,1943, Judge Letts filed an order denying 
Acacia’s Motion for Summary Judgment (Tr. 17), which 
motion had been filed by Acacia on November 15, 1943. 
(Tr. 13.) 

On March 22 and 23, 1944, the trial, supposedly a trial 
by jury, took place before visiting Judge Ben Moore. The 
Complaint and the Answer’s Third Defense having been 
read (Tr. 52) to the jury by counsel in their opening state¬ 
ments (said Third Defense being read by Acacia’s attor¬ 
ney), appellant proceeded to testify as a witness; and his 
testimony in question and answer form is in the present 
record. (Tr. 34-87.) Appellant was the only witness who 
testified. At the close of his testimony he rested his case. 
Whereupon, Acacia’s verbal motion for a directed verdict 

* Acacia’s attorney inadvertently described this room to the jury as being 
size 7y 2 by 12 feet. (Tr. 82.) The correct size is by 16 feet inclusive of 2 
closets. (Exhibit 5.) 
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was argued, and thereupon it was granted by Judge Moore. 
(Tr. 18.) 

Said order of visiting Judge Moore directing a jurg ver¬ 
dict for Acacia is the order now under review on this ap¬ 
peal. Likewise,'though secondarily, his order (Tr. 30) de¬ 
nying appellant’s Motion for New Trial (Appellant’s App. 
1) is also under review. 

Statement of Points. 

POINT NO. 1 The trial judge erred as a matter of law 

in arbitrarily taking the case from the jury and directing a 

verdict for the Acacia corporation, since the Seventh 

Amendment of the Constitution provides that “in suits at 

common law, where the value in controversy shall exceed 

twenty dollars, the right of trial by jury shall be preserved, 
• # # >> 

POINT NO. 2: The trial judge erred as a matter of law 
in arbitrarily taking the case from the jury and directing 
a verdict for the Acacia corporation ( and in denying appel¬ 
lant’s Motion for New Trial), inasmuch as the Supreme 
Court of the United States has consistently held in an es¬ 
tablished line of libel cases that in cases like the one at bar 
it is the duty of the trial judge to let the jury have the libel¬ 
ous matter sued upon, said cases being White v. Nicholls, 
44 U. S. 266, Peck r. Tribune, 214 U. S. 185, Baker v. War¬ 
ner , 231 U. S. 588, Pickford v. Talbott, 211 U. S. 191), and 
Washington Post r. Chaloner, 250 U. S. 290. 

Summary of Argument. 

Appellant simply asks the court to protect his civil liber¬ 
ties by permitting a civil trial by jury, as guaranteed by the 
Seventh Amendment, one of the sacred Bill of Rights 
amendments. 



Here a family-raising lawyer, endeavoring to provide 
for and educate an expanding family, was maliciously 
libeled by an untruthful, abusive letter written by a money- 
lending corporation holding a small 20-vear mortgage on 
his home, all due primarily to the fact that he sought per¬ 
mission to pay the mortgage in full at or about the com¬ 
mencement of the fourth year. He had previously irritated 
the corporation and become the target of its ill will by re¬ 
questing a reduction of 1% in the interest rate. 

The trial judge, a transient visitor from afar, refused to 
let the jury pass on the evidence presented. 

The facts, briefly, are that in 1938 appellant employed a 
registered architect to prepare blueprints and supervise 
construction of a home for appellant and family. Appellee 
Acacia was advertising first-mortgage money to lend at 5%. 
Appellant tilled out one of Acacia’s printed loan applica¬ 
tions and attached the blueprints; and Acacia agreed to 
make a loan. After the house had been constructed in ac¬ 
cordance with said blueprints, Acacia did make the loan, in 
1939, to run for 20 years, payable monthly. 

In 1942 appellant wrote to Acacia and requested permis¬ 
sion to pay off said loan in full at that time, contrary to the 
technical terms of the deed of trust. Acacia declined to ac¬ 
cept payment. Appellant filed a mimeographed protest 
with two public officials and thereupon wrote to Acacia a 
letter requesting reconsideration. This second request irri¬ 
tated Acacia to the point of writing to appellant the libelous 
letter sued upon. Acacia perpetrated publication by exhibit¬ 
ing copies to the two public officials and others. 

At the trial, supposedly a trial by jury, appellant testi¬ 
fied to the above facts and all points necessary to make a 
case for the jury; but visiting Judge Moore aborted the 
trial by granting Acacia’s verbal motion for a directed ver¬ 
dict. 
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Thus, the appellant was deprived of his constitutional 
right to a civil trial by jury. 

That the letter was libelous is ascertainable by reading the 
definitions of libel and slander established by the Supreme 
Court of the United States, set forth verbatim under a 
special heading in this brief. 

Two other judges ruled in this litigation, in its early 
stages, to the effect that the letter could properly be con¬ 
strued as libelous and therefore was actionable before a 
jury. 

The Supreme Court rule in libel suits is that a trial judge 
shall not withdraw the case from the jury except where the 
words sued upon “could not possibly be construed to have a 
defamatory meaning.’’ Maker v. Warner, 231 U. S. 388, 
594. 

The trial judge acted unconstitutionally when he took 
from the jury all the issues, especially the issues of (1) truth 
and justification, (2) abuse of privilege of the occasion, and 
(3) malice, motive and bona fides. 

Acacia’s defense of conditional privilege is of no avail, 
because the decided cases have established that the defense 
of conditional privilege is lost where the writer of a libel 
exceeds or abuses the privileges and proprieties of the oc¬ 
casion. Further, it is established that such abuse is a ques¬ 
tion for the jury in determining malice, motive and bona 
fides. 

Where necessary to prove actual malice, the language of 
the libelous document itself may be deemed adequate evi¬ 
dence of actual malice sufficient to support a jury verdict. 
White v. NichoUa, 44 U. S. 266, 331. 

Also the law is this: “Proof that the defendant at the 
time of publication knew that what he was saying or writ- 
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ing was false is proof positive of malice; * * *” Newell on 
Slander and Libel, 4th ed., p. 799. 

The evidence in this case could be construed to indicate 
actual malice over and above the constructive malice im¬ 
plied by law. 

It is elementary that in libel cases a trial judge cannot 
lawfully take the case from the jury and himself rule that 
justification has been established by proof of truth. Jus¬ 
tification by proof of truth is always a jury question. Newell 
on Slander and Libel, 4th ed., p. 804. 

Where an action for damages turns on the question of 
whether a letter is maliciously harmful or untruthful, that 
question is a jury question; and the Supreme Court has 
twice ruled to the effect that trial judges should not direct 
verdicts in such cases. White v. Nicholls, 44 U. S. 266; 
lasigi v. Brown, 58 U. S. 194. 

The recent Supreme Court pronouncement on directed 
verdicts, in general, is: “* * * Where uncertainty arises 
either from a conflict of testimony or because the facts be¬ 
ing undisputed, fair-minded men may honestly draw dif¬ 
ferent conclusions from them, the question is not one of 
law but of fact to be settled by the jury.” Best v. District of 
Columbia, 291 U. S. 411, 415. 

Argument. 

Sec. 1. Basic Constitutional Question.—This appeal is of 
special interest as a matter of preservation of civil liberties, 
since it is an effort to protect that precious but diminish- 
in g* right of trial by jury in civil cases. —In presenting 
the appeal, the appellant is offering to the court an oppor- 

* The word '’diminishing” was inserted here in tribute to Justices Black, 
Douglas and Murphy and their dissenting opinion in Galloway v. United 
States, 319 U. S. 372, tracing history of right to trial by jury in civil cases, 
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tuiiity to honor again the following sacred language from 
the Seventh Amendment of the Constitution: 

“In Suits at common law, where the value in con¬ 
troversy shall exceed twenty dollars, the right of trial 
by jury shall be preserved, * * * ” 

Did the trial judge violate the spirit of the Seventh 
Amendment by directing a jury verdict for the Acacia 
corporation i That is the basic constitutional question on 
this appeal. 

Sec. 2. Simplified Picture of the Case. —Tersely stated* 

the record shows the following picture: 

Mr. S, the appellant, was a lawyer who for a long time 
had been at the bar of Virginia (admitted 1926) and of 
the District of Columbia and of the Supreme Court of 
the United States. Latterly he was serving as an attorney 
in the Federal Government, specializing in old-age pen¬ 
sion insurance matters. (Tr. 70, 78.) 

In 1938, Mr. S owmed several acres of valuable land on 
the paved highway at Great Falls in the suburbs of Wash¬ 
ington. He decided to build a brick home thereon for self 
and wife and expectant children. (Son born May, 1941; 
daughter born January, 1944). (Tr. 82.) 

Mr. S employed a registered architect, Mr. K. D. Ha- 
maker,* on the customary professional fee basis for pur¬ 
poses of drawing plans and supervising the construction. 
(Tr. 42, 53.) 

After the architect’s blueprints were completed, a 
builder, Mr. J. P>. Bolling, was engaged 'to do all the con¬ 
struction work at an agreed price; and to the builder’s con¬ 
tract was attached a copy of the blueprints. (Tr. 38.) 

Mr. S wished to obtain a first mortgage loan, so he filed 
an application for $8000 with the Acacia corporation in re- 


* Serving in Navy on day of trial. 
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sponse to its advertisements soliciting borrowers at 5%. 
He used the printed application blank supplied by Acacia; 
and to the application he attached the architect’s blue¬ 
prints and the builder’s contract . (Tr. 42.) 

In the application the land and contemplated construc¬ 
tion -were valued at $13,200. (Exhibit 3, Tr. 88.) 

Acacia offered and Mr. S accepted a loan of $5250, ef- 
fecitive if and when Acacia determined that the home had 
been constructed in accordance with the blueprints. (Tr. 

45. ) After Acacia had so determined, the loan was con¬ 
summated by deed of trust dated October 17, 1939. (Tr. 

46, 49.) 

It was a 5% loan, payable in 20 years at $34.65 monthly, 
the latter figure including interest, that is, a month’s inter¬ 
est on the unpaid principal. A month’s interest on $5250 
is $21.88. (Tr. 89.) Under the technical terms of the loan, 
if the borrower wished to pay off the loan in advance, he 
could pay a fourth on any day in each of four years. (Tr. 
49.) Technically Mr. S could, for example, have paid a 
fourth four times as follows: 

$1312.50 on Nov. 17, 1939 ( in first year ) 

1312.50 “ “ “ 1940 (in second year) 

1312.50 “ “ “ 1941 ( in third year ) 

1312.50 “ “ “ 1942 (in fourth year) 


In such a ease the loan would have run 37 months and the 
interest or gross profit collected by Acacia would have been 
approximately $415.64.* 

♦Total of $21.88, $196.88, $131.25 and $65.63, being, respectively, 5% on 
$5250 for 1 month to Nov. 17, 1939, on $3937.50 for 1 year to Nov. 17, 1940, on 
$2625 for 1 year to Nov. 17, 1941, and on $1312.50 for 1 year to Nov. 17, 1942. 
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Mr. S duly made the monthly payments of $34.65 per 
month in 1939, 1940, 1941 and into 1942. (Tr. 89.) And in 
1942 there came a time when lie wished to pay the loan in 
full; so he wrote to Acacia the letter dated August 7, 1942, 
requesting permission to do so. Acacia declined by letter. 
Thereupon, Mr. S wrote to Acacia the pointed letter dated 
August 29, 1942, requesting reconsideration. Whereupon, 
Acacia wrote the libelous letter dated September 3, 1942 
(Appellant’s App. 7), containing such abusive statements 
as the following: 

“[Abusive Statement No. 1] 

“While you said you were building a seven-room home, 
in realitv it was onlv live, as the studv and one of the 
bedrooms were unusually small.” 

[Abusive Statement No. 2] 

“But if and when vou send vour letters, don’t tell the 
people to whom you send them half truths. Tell them 
the facts, the whole truth and not a part truth, and we 
will be entirely satisfied with their judgment.” 

Thereupon, Mr. S filed against Acacia the libel suit for 
damages, since Abusive Statement No. 1 could be taken to 
insinuate that he obtained the mortgage money under false 
pretenses , and both that .statement and Abusive Statement 
No. 2 could be taken to impute falsehood to him , within the 
meaning of the Supreme Court definition of libel and slander 
hereinafter quoted under a special heading. 


At the trial, when 
hibits and laid before 
loan application with 
architect’s blueprints 
actually contains— 
Living room 
Dining room 
Kitchen 

Law Office Study 
Master bedroom 
Guest bedroom 


testifying, Mr. S introduced as ex- 
the jury the original signed printed 
accompanying builder’s contract and 
(Tr. 38), all showing that the house 

Child’s bedroom 

Double bedroom for servants 

Flower room (heated) 

Built-in two-car garage 
3 baths 
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This and other evidence was introduced to convince the 
jury that Acacia was not justified in writing the letter sued 
upon; but Judge Moore during the heat of the trial multi¬ 
plied himself by thirteen, so to speak, and directed the 
jury verdict for Acacia, as heretofore related. In so doing, 
did he violate the mandate of the Seventh Amendment 
concerning preservation of the right to civil jury trials? 
Perhaps, he led himself astray by misconstruing the Su¬ 
preme Court definition of libel and slander. Let us now 
look at that definition. 

Sec. 3. Supreme Court Definition of Libel and Slander. 

—Happily, the Supreme 'Court of the United States has 
defined libel and slander in two landmark cases {White v. 
Nicholls, 44 U. S. 266, 290, and Pollard v. Lyon, 91 U. S. 
225, 226), as follows: 

“* * * Our examination, extended as it may seem 
to have been, has been called for by the importance 
of a subject most intimately connected with the rights 
and happiness of individuals, as it is with the quiet 
and good order of society. The investigation has con¬ 
ducted us to the following conclusions, which we 'pro¬ 
pound as the law applicable thereto. 1. That every pub¬ 
lication, either by writing, printing , or pictures, which 
charges upon or imputes to any person that which ren¬ 
ders him liable to punishment, or which is calculated 
to make him infamous, or odious, or ridiculous, is 
prime facie a libel, and implies malice in the author ana 
publisher towards the person concerning whom such 
publication is made. * * *” (From the case of White v. 
Nicholls, 44 U. S. 266,290. Italics supplied.) 

“* * * Different definitions of slander are given by 
different commentators upon the subject; but it will 
be sufficient to say that oral slander, as a cause of 
action, may be divided into five classes, as follows: 

(1) Words falsely spoken of a person which impute 
to the party the commission of some criminal offence 
involving moral turpitude, for which the party, if 
the charge is true, may be indicted and punished. 

(2) Words falsely spoken of a person which impute 
that the party is infected with some contagious dis- 
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ease, where, it' the charge is true, it would exclude 
the party from society; or (3) Defamatory words 
falsely spoken of a person, which impute to the i>arty 
unfitness lo perform the duties of an off ice or employ¬ 
ment of profit, or the want of integrity in the discharge 
of the duties of such an office or employment. (4) 
Defamatory words falsely spoken of a party which 
prejudice such party in his or her profession or trade. 
(5) Defamatory words falsely spoken of a person, 
which, though not in themselves actionable, occasion 
the party special damage.’’ (From the case of Dollard 
v. Lyon , 91 U. S. 225, 220. Italics supplied.) 

Recognizing that the pen is mightier than the tongue, 
the Supreme Court has held that words are more action¬ 
able* when written than when spoken. Thus, in the latter 
case, the Supreme Court at page 228 declared that— 

“Actionable words are doubtless such as naturally 
imply damage to the party; but it must be borne in 
mind that there is a marked distinction between slander 
and libel, and that many things are actionable when 
written or printed and published which would not be 
actionable if merely spoken, without averring and prov¬ 
ing special damage.” (Italics added.) 

Sec. 4. Other Judges Studied the Letter and Ruled to 
the Effect That It was Actionable Before a Jury. —Two 

judges in the District of Columbia ruled in this litigation, 
in its pre-trial stages, to the effect that the letter sued upon 
could properly be construed as libelous and therefore was 
actionable before a jury’. An affidavit giving names of the 
two judges and the dates of their rulings is spread in the 
record (Appellant’s App. 2) as part of the Motion for New 
Trial (Appellant’s App. 1). 

Sec. 5. The Supreme Court Rule in Libel Suits is That 
a Trial Judge Shall Not Withdraw the Case From the Jury 
Except Where the Words Sued Upon “Could Not Possibly 

* Mr. Justice Holmes, before elevation to the Supreme Court, wrote the 
opinion in the libel case of Haynes V. Clinton Printing Co.. 48 X. E. (Mass.) 
275, saying: “An insinuation may be as actionable as a direct statement * * *.'* 
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Be Construed to Have a Defamatory Meaning.” —The fore¬ 
going statement rests on the following language from 
Baker v. Warner, 231 U. S. 588, 594: 

* * Where words are libelous per se the Judge 
can so instruct the jury, leaving to them only the de¬ 
termination of the amount of damages. Where the 
words are not libelous per se and, in the light of the 
extrinsic facts averred could not possibly be construed 
to have a defamatory meaning, the Judge can dismiss 
the declaration on demurrer, or, during the trial, may 
ivithdraw the case from the jury. But there is a mid¬ 
dle ground where though the words are not libelous 
per se, yet, in the light of the extrinsic facts averred, 
they are susceptible of being construed as having a 
defamatory meaning. Whether they have such import 
is a question of fact. In that class of cases the jury 
must not only determine the existence of the extrinsic 
circumstances, which it is alleged bring to light the 
concealed meaning, but they must also determine 
whether those facts when coupled with the words, make 
the publication libelous. Van Vechten v. Hopkins, 5 
Johns. 219. The meaning of the words was in dispute, 
and as that issue of fact was not submitted to the triers 
of fact, a new trial must be ordered. * * * The judg¬ 
ments of the Court of Appeals [of the District of Co¬ 
lumbia] are reversed * * *.” (Italics added.)* 

Sec. 6. The Trial Judge Acted Unconstitutionally when 
He Took from the Jury all the Issues, Especially the Issues 
of (1) Truth and Justification, (2) Abuse of Privilege of 
the Occasion, and (3) Malice, Motive and Bona Fides.— 

The foregoing statement is fortified by the following four 
Supreme Court cases and other cases: 

White v. Nicholls, 44 U. S. 26G: Here the Supreme Court 
ordered a new trial in a libel suit in the lower court of the 
District of Columbia. The facts are interesting. Mr. White, 
the Collector of Customs in Georgetown, sued on account 


* It is recalled that the tendency of trial judges to usurp jury functions 
stimulated Parliament to enact the famous Fox Libel Act, discussed in 156 
U. S, at 97 and 134. 
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of libelous statements in a letter to the President written 
by Mr. Nicholls and others, who sought and obtained the 
removal of White from office. The trial judge, in violation 
of the spirit of the seventh amendment to the Constitution, 
directed the jury to enter a verdict for the defendants. In 
ordering the new trial because the judge had declined to let 
the jury pass upon the libelous letter, the Supreme Court, 
at page 331, said: 

“* * * We forbear any remark upon the intrinsic 
character of the injury complained of, or upon the ex¬ 
tent to which it may have been made out. These are 
matters not properly before us. But if the publication 
declared upon was to be regarded as an instance of 
privileged publications, malice was an indispensable 
characteristic which the plaintiff would have been bound 
to establish in relation to it. The jury, and the jury 
alone, were to determine whether this malice did or did 
not mark the publication. It would appear difficult a 
priori to imagine how it would be possible to appreciate 
a fact whilst that fact was kept entirely concealed and 
out of view. This question, however, need not at the 
present time be reasoned by the court; it has, by num¬ 
erous adjudications, been placed beyond doubt or con¬ 
troversy. Indeed, in the very many cases that are ap¬ 
plicable to this question, they almost without an excep¬ 
tion concur in the rule, that the question of malice is to 
be submitted to the jury upon the face of the libel or 
publication itself." (Citing cases.) (Italics added.) 

Peck v. Tribune, 214 U. S. 185: In this Supreme Court 
libel case the court reversed the lower court which refused 
to let the case yo to the jury. The Supreme Court said at 
page 190: 

“Therefore it was the plaintiff’s right to prove her 
ease and go to the jury, and the defendant would have 
got all that it could ask if it had been permitted to per¬ 
suade them [the jury], if it could, to take a contrary 
view.” 

Baker v. Warner, 231U. S. 588: Here the Supreme Court 
reviewed a District of Columbia libel case and ordered a new 
trial, saying at page 594: 
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“* * * it was for the jury and not for the court to de¬ 
termine the meaning of ambiguous language in the pub¬ 
lished article.” 

Washington Post v. Chaloner, 250 U. S. 290: Here the 
Supreme Court ordered a new trial in a District of Columbia 
libel suit and adopted a rule of law to the effect that if the 
language— 

“is capable of two meanings, one of which would be 
libelous and actionable and the other not, it is for the 
■jury to say, under all the circumstances surrounding 
its publication, including extraneous facts admissible 
in evidence, which of the two meanings would be at¬ 
tributed to it by those to whom it is addressed or by 
whom it may be read.” (p. 293.) (Italics added.) 

National Cash Register Co. v. Sailing, 173 Fed. 22 (CCA): 
Here a former salesman of the cash register company sued 
on account of libelous letters written by the company and 
obtained a verdict for $5,000. In sustaining the verdict, the 
Ninth Circuit Court of Appeals said at p. 25: 

‘ ‘ * * * The rule is that a communication made by one 
who has an interest to one who has a corresponding in¬ 
terest is privileged, if made in good faith and without 
malice; but where the communication goes beyond what 
the case requires, and is unnecessarily defamatory, the 

person making the same ivill not be protected. 

# # # 

“* • * The subject may be one that is privileged, and 
a communication on that subject be unprivileged. * * * 
It went beyond, the plain necessity of the situation, and 
in that respect is not unlike those which were criticised 
by the courts in Merchants’ Ins. Co. v. Buckner, 98 Fed. 
222, 39 C. C. A. 19-30, and Landon v. Watkins, 61 Minn. 
137, 63 N. W. 615. It would have been error to instruct 
the jury that such a communication was, upon its face, 
privileged. Tonini v. Cevasco, 114 Cal. 266, 46 Pac. 
103; Merchants’ Inc. Co. v. Buckner, supra. 

“It was not essential to the protection of the business 
of the plaintiff in error to cast imputation upon the 

character of the defendant in error. 

* • # 
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“• * * In order to [have] the protection of a com¬ 
munication as qualifiedlv privileged, it must appear that 
it was made in good faith, and in the honest belief that 
it was true. Swan v. Tappan, 5 Cush. (Mass.) 104; 
Gassett v. Gilbert, 6 Gray (Mass.) 04; Klinck v. Oolbv, 
46 N. Y. 427, 7 Am. Rep. 360; Quinn v. Scott, 22 Minn. 
456. And the question whether the communication was 
made in good faith is one of fact for the jitrg. Bacon 
v. Mich. Cen. R. R. Co., 66 Mich. 166, 33 X. IV. 181. and 
cases there cited. 

• • • 

“* * * Malice may be inferred from the fact that the 
defamatorv communication was false, and known to be 
false by him who uttered it. White v. Xicholls, 3 How. 
(U. S.) 266, 11 L. Ed. 501, Noonan v. Orton, 32 Wis. 
106; Bacon v. Mich. Cent. R. R. Co., 66 Mich. 166, 33 N. 
W. 181; Locke v. Bradstreet Co. (C. C.), 22 Fed. 771; 
Gassett v. Gilbert, 6 Gray (Mass.) 98. In White v. 
Xicholls, supra, the court approved the following from 
the opinion in Wright v. Woodgate, 2 Cromp., M. & R. 
573: 

“ ‘A privileged communication means nothing more 
than that the occasion of making it rebuts the prima 
facie inference of malice arising from the publication of 
matter prejudicial to the character of the plaintiff, and 
throws upon him the onus of proving malice in fact, but 
not of proving it by extrinsic evidence only. He has 
still a right to require that the alleged libel itself shall 
be submitted to the jury, that they mag judge whether 
there is evidence of malice on the face of it.” ’ (All ital¬ 
ics added.) 

Sec. 7. The Defense of Conditional Privilege Is Lost 
where the Writer of a Libel Exceeds or Abuses the Privi¬ 
leges and Proprieties of the Occasion, such Abuse Being a 
Question for the Jury in Determining Malice, Motive and 
Bona Fides. —That the foregoing is an established rule of 
law may be seen from the following cases; 

Love v. Commercial Casualty Insurance Co., 26 Fed. 
Supp. 481 (1939); Here a lawyer, Mr. Love, sued an in¬ 
surance company for libelous statements in a letter. In 
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overruling a motion to dismiss, the Federal court said at 
page 482 : 

“The letter exceeded the privilege of the occasion. 

' * * * Hines v. Shumaker, 97 Miss. 669, 52 So. 705; New¬ 
ell on Slander and Libel, 2d ed., sec. 108; Cook on Def¬ 
amation, 35. As stated by these authorities, a com¬ 
munication made by a person is privileged only when 
a due regard to his own interest renders it necessary. 
While he is entitled to defend and protect himself, yet 
it is not often that he is compelled to employ slanderous 
words in order to do that. He could have done all that 
his interest or duty demanded, without libeling or slan¬ 
dering a person. See also Louisiana Oil Co. v. Renno, 
173 Miss. 609, 157 So. 705. 

“As stated above, for these reasons the motion of 
the defendants to dismiss will be overruled.” (Italics 
added.) 

Corrigan v. MacLoon , 22 F. (2d) 520 (9th C. C. A., 1927); 
Here an actor sued on account of libelous statements in a 
letter. He lost on demurrer but won this appeal. The 
Ninth Circuit Court of Appeals, in ordering the lower court 
to grant a jury trial, said at p. 521: 

“As the defendant writer of the letter and the Equity 
Association which received it, had a common interest 
in any difference that may have arisen between the ac¬ 
tor and his employer, and as there is nothing in the 
paragraphs referred to evidencing malice on the part 
of the writer, that part of the communication was priv¬ 
ileged, and if the letter had ended there, plaintiff would 
have been properlv put out of court. Ashcroft v. Ham¬ 
mond, 197 N. Y. 488, 90 N. E. 1117. 

“But in the second part of the letter the writer vol¬ 
untarily went beyond, the question asked and introduced 
matters not germane to the occasion and which tended 
to injure plaintiff in his profession as an actor. * * * It 
follows that the irrelevant and foreign matter in the 
communication is not privileged. Gatley on Libel and 
Slander, p. 275; * * V’ (Italics added.) 

Norfolk & Wash. Steamboat Co. v. Davis, 12 App. D. C. 
306: Here the steamboat company wrote a libelous letter 
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about one of its former captains, Davis. He sued and 
obtained a favorable verdict. In sustaining the verdict, 
our Court of Appeals said at p. 327: 

“The question whether a letter or other communica¬ 
tion addressed by one party to another, is within the 
privilege of communication, depends not only upon 
the occasion that calls forth the publication, but also 
upon the character of the communication itself. A 
party may have a privilege and a protection in making 
a communication in regard to the qualities or char¬ 
acter of another person, bat if he abuse that occasion, 
and goes much beyond what is required or proper in 
his statements relating to that other person, the occa¬ 
sion will not protect him (Italics added.) 

See also, to the same effect: Post Publishing Co. v. Hal¬ 
lo m, 59 Fed. 530, 539 (OCA); National Cash Register Co. 
v. Sailing, 173 Fed. 22, 25 (CCA), quoted infra; Wash. 
Times Co. v. Bonner, 66 App. D. C. 280,86 F. (2d) 836,841; 
Press Publishing Co. v. Gillette, 229 Fed. 108, 111 (CCA); 
Massee v. Williams, 207 Fed. 222, 229 (CCA); Nichols v. 
Eaton, 81 N. W. (Iowa) 792, 794, 47 L. R. A. 483; Sullivan 
v. Strahorn Co., 53 S. \Y. (Mo.) 912, 915, 47 L. R. A. 859. 

Sec. 8. The Evidence in This Case Could be Construed 
to Indicate Actual Malice Over and Above the Malice Im¬ 
plied by Law.— Bearing in mind that if the jury had found 

that there was either* abuse of privilege or actual malice 
the defense of privilege would have been lost, let us con¬ 
sider malice. 

Though Judge Scott had already indicated his view** 
that the case should be allowed to go to the jury on the is¬ 
sue of abuse of privilege, the appellant made at the trial the 
usual effort to prove actual malice, as a matter of prudence. 


* Chambers v. Leiser, 86 P. (Wash.) 627. 

** Publicly recorded in the Municipal Court file on this litigation, then num- 
Irered A-17,363, as per affidavit annexed to Motion for New Trial herein (Ap¬ 
pellant’s App. 2). 
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Surely, the court will readily realize that some of the evi¬ 
dence presented to the jury pointed to actual malice. There 
were several items, for instance the following: 

1. Antagonism between appellant and Acacia first 
sprang from the fact that Acacia had turned down appel¬ 
lant’s request for a reduction of 1% in the interest rate. 
Appellant testified: “My wife and I thought it was a rea¬ 
sonable request.” (Tr. 73.) The request was dated Feb¬ 
ruary 26, 1942. Acacia’s president naturally did not relish 
being placed on the defensive by the request. He knew, of 
course, that when war flared in Europe in 1939 the wealth 
and capital of Europe and the world fled to this country, 
that interest rates here had consequently fallen and were 
continuing to fall, that he could have and perhaps should 
have granted a reasonable reduction, that he elected to be 
hard-hearted, and that by so doing he would necessarily 
generate ill will between Acacia and appellant. Ill will 
definitely ensued. 

2. Friction is recognized to exist between promoters of 
private insurance and workers in the expanding program 
of competing Government insurance. Acacia’s president,* 
an apostle of the virtues of private insurance, could readily 
generate animus toward a Federal attorney representing 
a competing insurance bureau of the Government. Appel¬ 
lant who was and is in the great Federal old-age insurance 
program, testified: “I am in government insurance busi¬ 
ness myself.” (Tr. 78.) And again: “I was seeking [from 
Governor Darden] advice as a public servant in the govern- 

* It is common knowledge that every year, when large salaries are officially 
publicized from the tax returns, the Federal records list his salary at over 
$75,000 a year. But in this brief no reflection on his personal integrity is in¬ 
tended, and in fairness to said president the appellant points out that the 
dictation marks on Exhibit 19, (Tr. 102) indicate that the draft of the libelous 
letter was dictated by an Acacia ghostwriter named Kacy. * Unfortunately, 
ghostwriters have a tendency to indulge in excesses of language, since they 
do not sign personally and may thus escape libel suits. 
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ment insurance business.’’ (Tr. 84.) That many of the 
presidents of life insurance companies are hostile to ad¬ 
vocates of Government insurance by way of old-age pen¬ 
sions is a matter of common knowledge. It is not surpris¬ 
ing that Acacia's executive used or abused the occasion by 
injecting a dash of malice and venom. 

3. Animus on the face of the lengthy letter could be de¬ 
tected bv a jury. 

(a) In the absence of malice, there was no need to in¬ 
sinuate falsely that the loan had been procured by mis¬ 
representing the size of the rooms. Indeed, why mention 
rooms at all! 

(b) In the absence of malice, there was no need to make 
false accusations as to half-truths. 

(e) In the absence of malice, there was no need to sneer 
at appellant because he happened to be a college man. Could 
the petty reference to 'the Who’s Who excerpt possibly 
have come from the mind of a man with charity for all and 
malice toward none? 

(d) The sheer length of the letter has significance. A 
juryman, in the secrecy of the jury room, might well hold 
aloft the abusive letter and cry: “Upon what monetary 
meat doth this money-lending Caesar feed, that he is grown 
so great!” 

Sec. 9. Where Necessary to Prove Actual Malice* the 
Language of the Libelous Document Itself may be Deemed 

* Let us consider the ingredients of actual malice. The following excerpt 
is from Newell on Slander and Libel, 4th ed., p. 313, see. 274: 

"Sec. 274. Necessary Ingredients of Malice. It is not necessary, to 
render an act malicious, that the party be actuated by a feeling of hatred 
or ill-will toward the individual, or that he entertain and pursue any 
general bad purpose or design. On the contrary, he may be actuated by a 
general good purpose, and have a real and sincere design to bring about 
a reformation of matters: but if in pursuing that design he wilfully inflicts 
a wrong on others which is not warranted by law, such act is malicious.'* 
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Adequate Evidence of Actual Malice Sufficient to Support 
a Jury Verdict. —This is the law of the land, reinforced by 

the Supreme Court of the United States, as follows: 

White v. Nicholls , 44 U. S. 301: In this leading ease, Mr. 
White, the Collector of Customs in Georgetown, sued on 
account of libelous statements in a letter to the President 
written by Mr. Nicholls and others, who sought and ob¬ 
tained the removal of White from office. The trial judge 
directed the jury to enter a verdict for the defendants. In 
ordering a new trial because the judge had declined to let 
the jury pass upon the libelous letter, the Supreme Court of 
the United States said at page 331: 

“* • * \y e f or b ear an y remark upon the intrinsic 
character of the injury complained of, or upon the ex¬ 
tent to which it may have been made out. These are 
matters not properly before us. But if the publication 
declared upon was to be regarded as an instance of 
privileged publications, malice was an indispensable 
characteristic which the plaintiff would have been bound 
to establish in relation to it. The jury, and the jury ' 
alone, were to determine whether this malice did or did 
not mark the publication . It would appear difficult a 
priori to imagine how it would be possible to appreciate 
a fact whilst that fact was kept entirely concealed and 
out of view. This question, however, need not at the 
present time be reasoned by the court; it has, by num¬ 
erous adjudications, been placed beyond doubt or con¬ 
troversy. Indeed, in the very many cases that are ap¬ 
plicable to this question, they almost without an ex¬ 
ception concur in the rule, that the question of malice is 
to be submitted to the jury upon the face of the libel 
or publication itself.” (Citing cases.) (Italics added.) 

The following is an excerpt from Newell on Slander and 
Libel, 4th ed., p. 315: 

“* # * The question whether the occasion is such as 
to rebut the inference of malice, if the communication 
be bona fide, is one of law for the court; but whether 
bona fides exist is one of fact for the jury (Citing i 
cases). And the jury may find the existence of actual ; 
malice from the language of the communication itself, 
as well as from extrinsic evidence.” (‘Citing cases.) 
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See also to same effect: National Cash Register Co. v. 
Railing , 173 Fed. 22, 27 (9th OCA); Mas see v. Williams , 207 
Fed. 222, 232 (6th OCA). 


Sec. 10. Proof That the Author at the Time of Publica¬ 
tion Knew That What he was writing was False is Proof 
Positive of Actual Malice. —Without elaborating on this 
rule of law, it is deemed sufficient to invite attention to the 
following quotation from Newell on Slander and Libel, 4th 
ed., p. 799: 

“Proof that the defendant at the time of publica¬ 
tion knew that what he was saying or writing was false 
is proof positive of malice; * * *” (Citing cases.) 

In the case at bar the appellant submitted proof to con¬ 
vince the jury that Acacia at the time of publication knew 
that it was publishing an untruthful letter, peppered with 
falsities and evil half-truths. 


Had appellant’s attorney** been permitted to sum up for 
the benefit of the jury he would have tabulated the various 
items of proof along this line. Space does not permit a 
full tabulation in this brief, but by way of example three 
items are now mentioned as follows: 

1. With respect to the libelous letter’s language as fol¬ 
lows: “When you applied for this loan you owned approxi¬ 
mately nine acres * * * six miles from public transporta¬ 
tion * * *”■—appellant’s proof showed that the reference 
to six miles was false* and was known by Acacia to be false. 
This proof consisted, in part, of Plaintiff’s Exhibit 3 (ap¬ 
plication for loan, Tr. 88), where it is shown that the land 
was on a paved highway and was “On bus line”. 

2. With respect to the libelous letter’s language as fol¬ 
lows: “* * * our going interest rate at that time was 5V*>% 
* * —appellant's proof showed that this figure was 
false and was known by Acacia to be false. This proof 


* Also, the court probably realizes the falsity of the statement in the letter 
to the effect that there were then no stores within If miles of Great Falls, 

** MARK P. FRIEDLANDER, Esq., a talented practitioner. 



consisted, in part, of Plaintiff’s Exhibit 2 (Tr. 36), being 
one of Acacia’s advertisements of that period soliciting 
borrowers at 5%. 

3. Consider the libelous letter’s language as follows: 

* * You appreciate of course that unless investments 
stay on the books for a considerable period they are not 
profitable to the lender. Consequently, most of them pro¬ 
vide in the contract against their prepayment until ma¬ 
turity.” The court will readily realize that this latter state¬ 
ment is largely false and that Acacia must have known it 
to be false. The court knows from its own knowledge of 
loan practices that most lenders will accept payment before 
maturity, and this is particularly true as to home mort¬ 
gages. Appellant’s proof along this line consisted, in 
part, of calling the jury’s attention (Tr. 84) to the fact 
that the form of mortgage officially drafted for the public 
by the Virginia legislature (Va. Code, 1942, secs. 5166, 
5167) embraces the anticipation clause, which most Amer¬ 
ican lawyers usually use when drafting home mortgages. 
Further, this court knows that such a clause is in the Wash¬ 
ington Law Reporter Company’s printed forms. Acacia’s 
sharp technique* of holding up a home owner when he re- 

* Practical Aspects: Did Acacia expect a cash bonus for granting permis¬ 
sion to pay the loan in full? Appellant merely suggests this question to the 
court. While the practice of extracting bonuses in such situations, especially 
in connection with loans on business properties, must be known to all; yet 
the court would probably withhold judicial approval of the practice, certainly 
as related to a loan on an owner-occupied home. A nation’s strength and 
manhood spring from the family hearth and home. Let it not be said that 
Acacia would seek a high interest rate at the expense of the national birth 
rate! 

Appellant has pressed this case in the hope that, for the sake of other bor¬ 
rowers, Acacia will be induced to liberalize its prepayment clauses in its home 
mortgage form. 

As a practical matter, when a lender denies a borrower’s request for per¬ 
mission to pay in full, the borrower may then default his payments in order 
to bring al>out a foreclosure. True, he is apt to pay blood money by way of 
a straw trustee’s commission, usually 5% of the unpaid principal. In the pres¬ 
ent case the blood money would have been approximately $230. Did Acacia 
expect to be offered a bonus of approximately $230? Though the amount is 
small the principle at stake is important. Should not money lenders be 
pressed to abandon such sharp homestead hold-up practices? 
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quests permission to pay a mortgage in full is basically un- 
American indeed. 

Sec. 11. The Question of Justification is Always a Jury 
Question. —Without elaborating on this elementary prop¬ 
osition, it is deemed sufficient to furnish to the court the 
following excerpt from Newell on Slander and Libel, 4th 
ed., p. 804, sec. 719: 

“Sec. 719. Taking the Case from the Jury—Effect 
of a Plea of Justification. A plea of justification as a 
plea of confession and avoidance admits a prima facie 
case for the plaintiff, and no amount of evidence in 
support of such a plea will justify a court in taking 
from the jury the consideration of the issue under it. 
Evidence in support of this plea, of whatever amount 
and weight, necessarily raises a question of preponder¬ 
ance; and in no such case can the court direct a non¬ 
suit or a finding for either party absolutely.” (Citing 
cases.) 

At the trial, Acacia's attorney read to the jury the 
lengthy content of Acacia's “Third Defense” part of An¬ 
swer (Appellant’s App. 14), this being the defense relied 
upon on that day; and he put in evidence by means of cross- 
examination and exhibits. Said Third Defense being clear¬ 
ly a plea of justification, this court can readily see that the 
trial judge fell into reversible error when he usurped the 
function of the jury and himself weighed the evidence bear¬ 
ing on* the plea. 

Sec. 12. In Libel Suits, Previous Provocation or Other 
Irritating Conduct by Plaintiff Cannot be Deemed a De¬ 
fense in Bar but may be Proved Only in Attempting to 
Mitigate Damages, and the Latter is a Jury Question.— 

In event Acacia should contend on its brief that the letter 
sued upon was not libelous when considered in connection 
with claimed previous provocation, that is, in connection 
with appellant’s pointed letter of August 29, 1942 (Appel¬ 
lant^ App, 6), asking reconsideration of his request for 
permission to pay the loan in full, appellant now furnishes 
the case law on the question. 
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The court is probably aware that the cases have establish¬ 
ed a rule of law to the effect that in lilbel suits previous pro¬ 
vocation or other irritating conduct by plaintiff cannot be 
deemed a defense in bar but may be proved only in at¬ 
tempting to mitigate damages, and the latter is a jury 
question. The line of eases is now indicated, as follows: 

Sternberg Mfg. Co. v. Miller, Du Brul & Peters Mfg. Co., 
170 Fed. 298 (OCA): Here the plaintiff and defendant were 
two competing cigar manufacturing companies. They had 
issued disparaging circulars about each other. The plain¬ 
tiff sued for libel; and the defendant in its answer assert¬ 
ed by way of defense and justification that its writings were 
published to counteract the effect of two items published 
by plaintiff. In affirming a verdict awarding damages to 
plaintiff, the court said at page 299: 

“* * * The court also told the jury in effect that if 
plaintiff had theretofore published articles offensive to 
the defendant, while the latter had the right to issue 
circulars fairly refuting the offensive matter, it did not 
have the right by way of counteracting the effect of the 
offensive articles to libel the plaintiff; that if plaintiff 
libeled the defendant, the defendant’s remedy was an 
action at law, rather than a libelous retort. To this 
last feature the defendant also saved due exception. 
* * * The charge that defendant could not libel the 
plaintiff in retaliation for its offenses was clearly right. 
One can no more take the law into his own hand, and 
counteract the effect of one libel with another, than he 
can take satisfaction for a past physical assaidt by ad¬ 
ministering one to the assailant." (Italics added.) 

See also, to the same effect: Shattuc v. McArthur, 29 Fed. 
136,13S; Luzenberg v. O'Malley, 41 So. (La.) 41, 44; Quim- 
by v. Minnesota Tribune Co.. 38 X. W. (Minn.) 623, 624; 
Sheffill v. Van Den sen, 81 Gray (Mass.) 485, 486. 

Sec. 13. Where an Action for Damages Turns on the 
Question of Whether a Letter is Maliciously Harmful or 
Untruthful, that Question is a Jury Question; and the 3u- 
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quests permission co pay a mortgage in full is basically un- 
American indeed. 

Sec. 11. The Question of Justification is Always a Jury 
Question. —Without elaborating on this elementary prop¬ 
osition, it is deemed sufficient to furnish to the court the 
following excerpt from Newell on Slander and Libel, 4th 
ed., p. 804, see. 719: 

“Sec. 719. Taking the Case from the Jury—Effect 
of a Plea of Justification. A plea of justification as a 
plea of confession and avoidance admits a prima facie 
case for the plaintiff, and no amount of evidence in 
support of such a plea will justify a court in taking 
from the jury the consideration of the issue under it. 
Evidence in support of this plea, of whatever amount 
and weight, necessarily raises a question of preponder¬ 
ance; and in no such case can the court direct a non¬ 
suit or a finding for either party absolutely. ,, (Citing 
cases.) 

At the trial, Acacia's attorney read to the jury the 
lengthy content of Acacia's “Third Defense” part of An¬ 
swer (Appellant’s App. 14), this being the defense relied 
upon on that day; and he put in evidence by means of cross- 
examination and exhibits. Said Third Defense being clear¬ 
ly a plea of justification, this court can readily see that the 
trial judge fell into reversible error when he usurped the 
function of the jury and himself weighed the evidence bear¬ 
ing on' the plea. 

Sec. 12. In Libel Suits, Previous Provocation or Other 
Irritating Conduct by Plaintiff Cannot be Deemed a De¬ 
fense in Bar but may be Proved Only in Attempting to 
Mitigate Damages, and the Latter is a Jury Question.— 

In event Acacia should contend on its brief that the letter 
sued upon was not libelous when considered in connection 
with claimed previous provocation, that is, in connection 
with appellant's pointed letter of August 29, 1942 (Appel¬ 
lant's App. 6), asking reconsideration of his request for 
permission to pay the loan in full, appellant now furnishes 
the case law on the question. 
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The court is probably aware that the cases have establish¬ 
ed a rule of law to the effect that in libel suits previous pro¬ 
vocation or other irritating conduct by plaintiff cannot be 
deemed a defense in bar but may be proved only in at¬ 
tempting to mitigate damages, and the latter is a jury 
question. The line of cases is now indicated, as follows: 

Sternberg Mfg. Co. v. Miller, Du Brul & Peters Mfg. Co., 
170 Fed. 208 (OCA): Here the plaintiff and defendant were 
two competing cigar manufacturing companies. They had 
issued disparaging circulars about each other. The plain¬ 
tiff sued for libel: and the defendant in its answer assert¬ 
ed by way of defense and justification that its writings were 
published to counteract the effect of two items published 
by plaintiff. In affirming a verdict awarding damages to 
plaintiff, the court said at page 209: 

“* * * The court also told the jury in effect that if 
plaintiff had theretofore published articles offensive to 
the defendant, while the latter had the right to issue 
circulars fairly refuting the offensive matter, it did not 
have the right by way of counteracting the effect of the 
offensive articles to libel the. plaintiff; that if plaintiff 
libeled the defendant, the defendant’s remedy was an 
action at law, rather than a libelous retort. To this 
last feature the defendant also saved due exception. 
* * * The charge that defendant could not libel the 
plaintiff in retaliation for its offenses was clearly right. 
One can no more, take the lair into his own hand, and 
counteract the effect of one libel with another, than he 
can take satisfaction for a past physical assault by ad¬ 
ministering one to the assailant." (Italics added.) 

See also, to the same effect: Shaft uc v. McArthur, 29 Fed. 
136,13S; Lnzenberg v. O'Malley . 41 So. (La.) 41, 44; Quim- 
by v. Minnesota Tribune Co.. 38 X. \V. (Minn.) 623, 624; 
Sheffill v. Van Devsen, 81 Gray (Mass.) 485, 486. 

Sec. 13. Where an Action for Damages Turns on the 
Question of Whether a Letter is Maliciously Harmful or 
Untruthful, that Question is a Jury Question; and the Su- 
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preme Court has Twice Ruled to the Effect That Trial 
Judges Should not Direct Verdicts in Such Cases.— That 

the foregoing is sound and accurate may be seen by read¬ 
ing two cases decided by the Supreme Court, namely: White 
v. Nicholls, 44 U. S. 266; lasigi v. Brown , 5S U. S. 194. 

The first was a libel case, and the second was a Mass¬ 
achusetts tort action to recover damages for false repre¬ 
sentations in a letter. 

In each of these cases the trial judges took the view that 
the letters sued upon were fair and proper letters; in each 
they forced their views upon the jury by directing verdicts 
for the defendants; and in each the Supreme Court of the 
United States ordered new trials . 

Sec. 14. The Recent Supreme Court Pronouncement on 
Directed Verdicts in General is: “* * * Where Uncertainty 
Arises Either From a Conflict of Testimony or Because the 
Facts Being Undisputed, Fair-Minded Men may Honestly 
Draw Different Conclusions From Them, the Question is 
not one of Law but of Fact to be Settled by the Jury.” —The 
foregoing quotation is taken from the opinion of Mr. Chief 
Justice Hughes, speaking for the Supreme Court of the 
United States, in Best v. District of Columbia , 291 U. S. 
411, 415. 

In that case, consisting of a damage claim for injuries 
to a child, the trial judge directed a verdict for defendant 
at the close of plaintiff’s opening statement. In reversing, 
the Supreme Court said at page 415: 

“* • * Where uncertainty arises either from a con¬ 
flict of testimony or because the facts being undisputed, 
fair-minded men may honestly draw different conclu¬ 
sions from them, the question is not one of law but of 
fact to be settled by the jury.” (Citing cases.) 
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CONCLUSION. 

Three precise questions seem to face the court, as fol¬ 
lows: 

1. WAS THIS AN OCCASION OF PRIVILEGE? (If 
so, Acacia was, according to the cases, privileged to publish 
to the Senator and Governor a truthful non-abusive letter to 
appellant, but not a libelous letter.) 

Appellant is inclined to consider that the occasion was 
one of qualified pi ivilege. But the letter could be construed 
to be abusive. 

2. SHOULD NOT THE JURY HAVE BEEN PER¬ 
MITTED TO DETERMINE THE QUESTION WHETH¬ 
ER ACACIA ABUSED THE PRIVILEGE, THUS LOS¬ 
ING THE DEFENSE OF PRIVILEGE? (Questions as 
to abuse of privilege are jury questions, as per decided 
cases quoted verbatim under a special heading in this brief. 
And Judge Scott ruled to the effect that there is present a 
question of abuse of privilege; see affidavit attached to Mo¬ 
tion for New r Trial (Appellant’s App. 2). 

3. SHOULD NOT THE JURY HAVE BEEN PER¬ 
MITTED TO DETERMINE THE QUESTION WHETH¬ 
ER ACACIA WROTE OR PUBLISHED THE LETTER 
WITH SOME DEGREE OF ACTUAL MALICE OR MAL 
FIDES, THUS LOSING THE DEFENSE OF PRIV¬ 
ILEGE? (Questions as to whether a document bears actual 
malice on its face or was written or published with actual 
malice or mal tides are jury questions, as per decided cases 
quoted verbatim under a special heading in this brief.) 
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Incidentally, let it be noted that if a jury should answer 
either No. 2 or No. 3 in the affirmative the appellant, under 
elementary rules of libel law, would be entitled to a jury 
verdict appraising damages unless Acacia could establish 
a defense of justification by proof of truth. And it is ele¬ 
mentary that justification is a jury question, as known to 
this court and as shown herein under the special heading 
on the point. 

Appellant merely asks for simple justice, that is, that a 
jury be permitted to have the case, as guaranteed by the 
quoted Bill of Rights amendment to the Constitution. It 
is submitted that the rich Acacia corporation should not 
be allowed to dodge the verdict of twelve American citizens 
good and true. 


Respectfully, 

JAMES W. SOMERVILLE, 
Great Falls, 

Vienna, Virginia, 

Attorney Pro Se, Appellant . 


Cttotts T. Youngblood, 
of Counsel . 




APPENDIX. 


i 

i 

J 

i 


INDEX TO APPENDIX. 

i 



PAGE 


Motion for New Trial.j. 1 

Aifidavit in Support of Moticfn for New Trial. 2 

Complaint in Municipal Court Case No. A-17363 . 4 

Acacia’s Motion to Dismiss Said Case No. A-17363 

(Overruled) .;. 13 

Answer .■. 14 


i 

i 

j 










1 


19 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


James W. Somerville. 


Plaintiff, 


v. 


Acacia Mutual Life Insurance 
Co., 

Defendant. 


Civil Case No. 18,779. 


Plaintiff’s Motion for New Trial. 

(Filed April 3,1944.) 

Now comes plaintiff and moves for a new trial, by jury, 
and suggests the following grounds: 

1. The court erred as a matter of law in arbitrarily 
taking the case from the jury and directing a verdict for 
defendant corporation, since the Constitution provides, in 
the seventh amendment, that “In suits at common law, 
where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, * * 

2. The court erred as a matter of law in arbitrarily 
taking the case from the jury and directing a verdict for 
defendant corporation, inasmuch as the Supreme Court of 
the United States has consistently held in a long line of 

libel cases that it is the duty of the trial court to let 
20 the jury have the libelous matter sued upon. A 
memorandum quoting from five of said Supreme 
Court cases is annexed. 

3. The court erred as a matter of law in arbitrarily 
taking the case from the jury and directing a verdict for 
defendant corporation, inasmuch as two other judges in 
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the District of Columbia had ruled in this litigation, in its 
pre-trial stages, to the effect that the letter sued upon 
could properly be construed as libelous and therefore 
should be allowed to go to the jury. An affidavit giving 
names of the two judges and the dates of their rulings is 
annexed. 

(Signed) JAMES W. SOMERVILLE, 
Plaintiff. 


21 Affidavit of Plaintiff in Support of Motion 

for New Trial. 

District of Columbia, ss.: 

The plaintiff, James W. Somerville, being duly sworn 
•deposes and says as follows: 

1. Upon receiving the libelous letter from defendant 
dated September-3, 1942, the plaintiff immediately decided 
tosue forTibel. In order to obtain a speedy court decision 
confirming his belief that the letter was actionable at law 
before a jury he filed suit in the Municipal Court of the 
District of Columbia. He filed said suit on September 11, 
1942, the case being styled “Somerville v. Acacia Mutual 
Life Insurance Co.,, Case No. A-17,363,” the bill of com¬ 
plaint reading as per copy annexed hereto and made part 
hereof. 

2. Thereupon, in denying the actionability of the 
libelous letter, the defendant corporation on September 29, 
1942, filed a Motion to Dismiss, in the nature of a demurrer, 
a copy being annexed hereto and made part hereof. 

3. Whereupon, on October 2, 1942, said Motion to Dis¬ 
miss was argued at length in open court before the Honor¬ 
able Judge Scott, who took the motion under advisement 
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and then and there accepted from plaintiff his Memoran¬ 
dum of Law citing the following cases: 

White v. Nicholls, 44 U. S. 266; 

Bailey v. Holland, 7 App. D. C. 184; 

Pollard v. Lyon, 91 U. S. 225; 

Peck v. Tribune, 214 U. S. 185; 

Meyerson v. Hurlburt, 68 App. D. C. 360; 

22 Baker v. Warner, 231 U. S. 588; 

Washington Herald Co. v. Berry, 41 App. D. C. 

322; 

Washington Post v. Chaloner, 250 U. S. 290; 

Glass v. lckes, 73 App. D. C. 3; 

Pickford v. Talbott, 211 U. S. 199. 

Plaintiff also cited verbally the case of Norfolk & Washing¬ 
ton Steamboat Co. v. Davis, 12 App. D. C. 306, concerning 
abuse of privilege. 

4. Thereafter Judge Scott decided to deny said defend¬ 
ant corporation’s Motion to Dismiss and on November 20, 
1942, mailed to plaintiff a formal notice of said decision, 
and the plaintiff received same the following day. Defend¬ 
ant’s attorney, Mr. John J. Wilson, likewise received no¬ 
tice thereof. Judge Scott inserted his notes in the court file 
concerning abuse of privilege. Judge Scott’s decision in 
effect authorized submission to a jury. 

5. At or about the same time Judge Scott entered a non¬ 
suit at the request of plaintiff, which request was mailed 
to Judge Scott on November 18, 1942. Plaintiff requested 
the non-suit because he desired to file a substitute suit in 
the District Court of the United States for the District of 
Columbia, which he did, same being the present Civil Case 
No. IS,779. 

6. That in the present case the question of whether the 
plaintiff was entitled to have a jury pass on the libelous 
letter was again raised by defendant corporation’s Motion 
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for Summary Judgment, in spite of the fact that the pre¬ 
cise question had been decided by Judge Scott as indicated. 

This time the question was laid before the Honorable 
23 Judge Letts, and on December 3, 1943, he denied de¬ 
fendant's motion, thereby holding, as Judge Soott 
had held, to the effect that the plaintiff was entitled to have 
the libelous letter submitted to a jury. 

7. That, as is shown by the pleadings, Judge Scott and 
Judge Letts had before them substantially the identical 
series of letters written by plaintiff and defendant as the 
Honorable Ben Moore had before him on March 23, 1944, 
when he took the case from the jury and directed a verdict 
for defendant corporation totally contrary to said two pre¬ 
vious adjudications of substantially the same question by 
Judge Scott and Judge Letts. 

(Signed) JAMES W. SOMERVILLE. 

Subscribed and sworn to before me this 3rd day of 
April, 1944. 

• # # « # 


Complaint. 

(Filed Sep. 11, 1942) 

24 IN THE MUNICIPAL COURT 

of the District of Columbia. 


James W. Somerville, 

Plaintiff, 
vs. 

Acacia Mutual Life Insurance f 
Company, 

Defendant. 


Civil Case 
No. A -17363. 


The plaintiff alleges that the defendant has libeled and 
damaged the plaintiff, an attorney at law, as herein shown: 
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1. The plaintiff sent to the defendant corporation a let¬ 
ter dated August 7, 1942, as follows: 

“I ask permission to pay off in full the first mort¬ 
gage you are carrying on my home in Virginia, now 
in the reduced sum of about $5,000, at 5%, for the fol¬ 
lowing reasons: 

“1. The Washington Star is carrying display ads 
to the effect that 4% mortgage money is avail¬ 
able. 

“2. Officials in my Government office have request¬ 
ed all employees to authorize the paymaster to 
apply 10% of salary toward purchase of war 
bonds. 

“3. I contemplate entering the uniformed service, 
meaning a reduction in present income. 

“I am sending copy hereof to Senator Carter Glass, 
of the Senate Banking and Currency Committee, who 
is interested in these matters; and I ask that you send 
him a copy of your reply.” 

2. Thereupon the defendant corporation by way of 
answer sent to the plaintiff a letter dated August 13, 1942, 
declining permission to pay said loan in full. 

3. Thereupon the plaintiff sent to the Governor of Vir¬ 
ginia, Colgate W. Darden, Jr., a letter dated August 22, 
1942, as follows: 

‘‘The Acacia Mutual Life Insurance Company of 
Washington, D. C., chartered by act of Congress, holds 
the first mortgage on my home in Virginia. I have re¬ 
quested permission to pay it in full, but the company 
will not let me do so. I intend to ask the company to 
reconsider, but first I desire your advice. 

“The loan was made in October, 1939, in the sum of 
$5250 at 5%, payable $34.65 monthly for 20 years. The 
loan has run almost three years, meaning that of 
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25 some $1200 paid to the company about $475 con¬ 
sists of a credit on principal and about $725 consists 
of interest, profit to the company. 

“On August 1, 1942, I arranged to refinance at 4%, 
this being the rate now advertised in Washington 
papers. On August 7 I wrote to the president, Mr. Wil¬ 
liam Montgomery, requesting permission to pay the 
loan in full; and he replied on August 13, declining per¬ 
mission. Now such may be considered a reputable busi¬ 
ness practice in Washington where customs and stand¬ 
ards vary from those prevailing in Virginia; but you 
and I know that in Virginia it is regarded as an un¬ 
fair business practice in the nature of a homestead 
holdup. If would seem that the present Virginia 
state government would be interested in protecting 
home owners from such a predatory policy on the 
part of state-licensed lending corporations. The dif¬ 
ference of one per cent over a period of years may 
mean a decent college education for mv little bov. 

“I am sending copies hereof to Senator Glass and 
others, but will hold your reply in confidence, of 
course.’ * 

4. Thereupon the plaintiff sent to the defendant cor¬ 
poration a copy of said letter to the Governor of Virginia, 
enclosing same with a letter dated August 29, 1942, from 
the plaintiff to the defendant corporation, as follows: 

“The enclosed copy of letter to Governor Darden 
explains itself. I have had 100 copies mimeographed. 
Before releasing these to public officials, I write to 
ask you to reconsider. Your advisers perhaps did 
not realize that public relations are involved.” 

5. Thereupon the defendant corporation, through its 
president sent to the plaintiff a libelous letter dated Septem¬ 
ber 3, 1942, as follows: 
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“This will acknowledge receipt of your letter of 
August 29th, in which you enclosed a copy of your 
letter of August 22nd addressed to Governor Darden, 
both relating to the loan we made to you on October 
17, 1939, secured by your property near Vienna, Vir¬ 
ginia. 

“When presenting your letter and the enclosure 
to our Finance Committee I reminded them of the 
following facts regarding this loan, which might also 
be helpful for you to remember. 

“When you applied for this loan you owned ap¬ 
proximately nine acres of unimproved and undevelop¬ 
ed land situate in a sparsely settled rural section of 
Fairfax County, Virginia, thirteen miles from 
Washington, six miles from public transportation and 
ten miles from any stores. With this application you 
submitted plans for a brick dwelling you proposed 
erecting on this land and asked us to make you a com¬ 
mitment loan to be closed when the house was com¬ 
pleted. You asked that the loan run for twenty years 
and carry a 5% interest rate. While you said yon were 
building a seven-room, home , in reality it was only five, 
as the study and one of the bedrooms were unusually 
small. [Italics supplied.] 

“Because our appraisers reported that there was 
no activity in your section, that the location of 
26 your property was so inconvenient to stores and 
transportation and that the future of that section 
was so doubtful, our Mortgage Loan Department 
recommended that your application be declined. How¬ 
ever, the Finance Committee taking all this into ac¬ 
count, felt that inasmuch as both you and Mrs. Somer¬ 
ville were employed at good salaries, you would pro¬ 
tect your home and carry out your obligation. There¬ 
fore, they decided that although we could not approve 
a loan of $8,000, for which you applied, we could ap- 



prove one for $5,250 for the term of years and at the 
interest rate you requested. It might Ik* interest¬ 
ing to you to know in this connection that our going- 
interest rate at that time was 5VL»^ and that we were 
making very few loans at 5% and then only on choice 
properties in the metropolitan area. 

“You seemed to be very grateful for the action 
taken on your application, and rightfully so, because 
I doubt if you could have obtained a loan on such 
liberal terms from any other lending agency in Wash¬ 
ington. You promptly accepted our offer and pro¬ 
ceeded with the construction of your home. When the 
building was completed the appropriate settlement 
papers were prepared by Jesse, Phillips & K lingo, 
Attorneys of Arlington -County, Virginia, and the deed 
of trust recorded in the Land Records of Fairfax 
County. Under this contract you were required to 
pay us the sum of $34.05 each month beginning No¬ 
vember 17, 1939, until the principal amount of $5,- 
250.00 with 5% interest was repaid. 

“Appreciating that you might desire to pay off 
your loan more rapidly, we provided in the contract 
that you should have the privilege of making addi¬ 
tional payments up to $1,312.50 in any twelve months’ 
period. On this basis you were permitted to retire 
the loan in a period as short as four years. The terms 
of your contract with us were apparently entirely 
satisfactory to you because we heard no objection 
from vou when vou signed the contract and it was 
not until February 26th of this year that vou wrote 
us that inasmuch as you were paying interest 

on vour loan, vou were thinking ’ about refinancing 
through another lender unless we voluntarilv lowered 
the interest rate to 4Vj%. With this letter you en¬ 
closed a statement about yourself in “Who’s Who in 


the Nation's Capital'’ published by Ransdell, Inc., 
Washington, D. C., which statement you have had re¬ 
printed. I do not know what useful purpose you 
thought this statement would serve, for certainly we 
are not influenced in the slightest in our decisions by 
what a man says about himself, because of the colleges 
he attended and the college fraternities and clubs lie 
has joined. 

“We promptly responded to your letter of February 
26th, calling your attention to the fact that the inter¬ 
est on your mortgage loan was 5%, and not 5M>% 
as stated in vour letter; the reasons we could not 
approve your request for reduction in the interest 
rate, and that under vour contract with us vou were 
not permitted to pay the loan in full, but that we 
would be glad to have you exercise the privilege of 
paying up to $1,312.50 on the principal of your loan 
in any twelve months’ period in addition to your 
regular monthly payments. 

“We heard nothing further from vou until vour 
letter of August 7th, in which you asked permission 
to pay off your loan in full because, as you stated, 
the Washington Star is carrying display ads to the 
effect that 4% money is available. You sent a copy 
of your letter of August 7th to Senator Glass, who 
you stated is interested in matters of tills kind, and 
you asked that we send him a copy of our reply to 
vour letter. Accordinglv, we wrote vou under date 
of August 13th explaining in detail our position in 
this matter and, at your request sent a copy there¬ 
of to Senator Glass by letter of the same date. 

“Every company has rules and regulations that 

it adheres to in the handling of its business. You 
appreciate of course that unless investments stay on 
the books for a considerable period they are not 
profitable to the lender. Consequently, most of them 



10 


provide in the contract against their prepayment un¬ 
til maturity. As pointed out, we appreciate that af¬ 
ter a loan is made a borrower may desire to pay off 
the loan more rapidly than the stipulated monthly pay¬ 
ments. To serve our 'borrowers in this connection 
we permit more rapid amortization up to a certain 
figure each year, which assures us that at least the 
loan will remain on our books for a period of four 
years. As pointed out above, you were given the 
privilege of paying up to $1,312.50 in any twelve 
months’ period. 

“At the time of the signing of the contract vou were 

granted a most favorable rate. If the rate of interest 

had gone up and we had asked you to increase your 

payments because of this, we can readily assume what 

vour answer would have been. It is true that because 
» 

of the limited investments available at this time due 
to the regulations governing new construction, some 
of the lending agencies are advertising for loans at a 
lower interest rate than you are paying. However, 
we do not believe that there is any sound basis in 
these circumstances for us to reduce the interest rate 
on your loan. 

“Because you are dissatisfied with your contract 
and with our position in the matter, you now come 
along and send us copy of a letter you have sent to 
Governor Darden and tell us you have had a hundred 
copies made of that letter to distribute to public offi¬ 
cials and that you will withhold sending them out if 
you get a favorable decision from us. 

“This company’s reputation for honesty and fair¬ 
ness in its business dealings is too well established 
to be influenced bv threats, and I want vou to know 
that we are not swayed or persuaded in our judg¬ 
ment by your threats or suggestions. If your cause 
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is worthy, just and fair, you do not need to have 
Senator Glass, Governor Darden or anyone else in¬ 
tercede for you. But if and when yon send your let¬ 
ters, don’t tell the people to whom you send them half 
truths. Tell them the facts, the whole truth and not 
a part truth , and ue will be entirely satisfied with 
their judgment. [Italics supplied.] 

‘‘After carefully considering all the circumstances 
in the case, the Finance Committee unanimouslv voted 
to decline your request for either a reduction in the 
interest rate or the privilege of paying off the loan 
in full. It was further voted that we promptly ad¬ 
vise you of the Committee’s consideration of the mat¬ 
ter and that a copy thereof be mailed to both Senator 
Glass and Governor Darden. Tn accordance with the 
Committee’s action, I have mailed a copy of this let¬ 
ter to both of these gentlemen.” 

6. The defendant corporation libelously published said 
letter hv exhibiting the contents thereof to said Senator 
and said Governor and their respective office workers who 
normally read the incoming letters. 

7. With respect to the foregoing language of the de¬ 
fendant reading— 

‘‘While vou said vou were building a seven-room 
home, in realitv it was onlv five, as the studv and 
one of the bedrooms were unusuallv small.”— 

w 

the plaintiff avers that he has been libeled and damaged 
because said falsely malicious language imputes a 
28 falsehood to the plaintiff and because readers of the 
letter are by such language led to think that the 
plaintiff obtained the mortgage money under false pre¬ 
tenses; whereas the truth is that when the plaintiff ap¬ 
plied for said loan he attached to the application the de¬ 
tailed architectural blueprint drawings of the plaintiff’s 
architect, K. D. Hamaker, who supervised the construe- 
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tion of said house in accordance with said drawings. Fur¬ 
ther, the truth is that the said house actually contains— 
Living room 
Dining room 
Kitchen 
Law office 
Double bedroom 
Guest bedroom 
Child’s bedroom 
Double bedroom for servants 
Flower room, heated 
Built-in two-car garage 
3 baths 

8. With respect to said language of the defendant read¬ 
ing— 

“But if and when von send vour letters, don’t tell 
the people to whom you send them half truths. Tell 
them the facts, the whole truth and not a part truth, 
and we will be entirely satisfied with their judg¬ 
ment.’’— 

the plaintiff avers that he has been libeled and damaged 
because readers of the letter are bv such malicious language 
of the defendant led to think that the defendant imputes 
falsehood to the plaintiff. 

9. Said letter dated September 3, 1942, is otherwise 
false and insulting in that it reflects damagingly upon the 
character and integrity of the plaintiff as well as upon his 
professional reputation as a member of the bar of the 
District of Columbia and the bar of Virginia and in con¬ 
nection with his present position as an attorney in the 
government of the United States. And plaintiff suffered 
mental anguish. 

10. WHEREFORE the plaintiff claims damages in 
the sum of $3,000, the full jurisdictional amount of this 
court, besides costs of suit. 

(Signed) JAMES W. SOMERVILLE. 
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IN THE MUNICIPAL COURT 

of the District of Columbia. 

James W. Somerville, 

Plaintiff 
vs. 

Acacia Mutual Life Ins. Co., 

Defendant. 

Motion to Dismiss the Complaint. 

(Filed Sept. 29, 1942.) 

Comes now the defendant, by its undersigned attorneys, 
and moves the Court to dismiss the complaint in the above 
entitled cause upon the following grounds: 

(1) The complaint fails to state a claim against the 

defendant upon which relief can be granted. 

(2) The statements complained of are not actionable. 

(3) The statements complained of are not defamatory. 

(4) There has been no publication of the statements 

complained of. 

(5) Said statements are privileged. 

(6) There is no allegation that the said statements were 

made with malice. 

(7) Legal justification for the making of the statements 

is shown on the face of the complaint. 

(8) And for other reasons apparent upon the face of 

the record. 

WHTTEFORD, HART & CARMODY, 

By JOHN J. WILSON, 

Attorneys for Defendant. 

[ON BACK OF ORIGINAL IS WRITTEN THE WORD 
“OVERRULED”] 

NOTE: Plaintiff voluntarily took a nonsuit and re¬ 
filed for $10,000 in District Court Case No. 
18,779, now Appeal Case No. 8864. 
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3 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


James W. Somerville, 


Plaintiff, 


vs. 


Acacia Mutual Life Insurance 
Company, 

Defendant. 


v Civil Action No. 18779 


Answer of the Defendant to the Complaint. 

(Filed March 19,1943.) 

FIRST DEFENSE. 

The complaint fails to state a claim against the defend¬ 
ant upon which relief can be granted. 

SECOND DEFENSE. 

Defendant denies all the averments of said complaint, 
except the averments of the second paragraph thereof, 
which it admits. 

THIRD DEFENSE. 

(1) Defendant says that on, to-wit, February 26, 1942, 
the plaintiff wrote the defendant as follows: 

'‘Re: Mortgage Loan 9895 

“Referring to your first mortgage on my home near 
Great Falls in Fairfax County, various business men 
have confirmed my belief that the 5M>% rate of interest 
you are charging is excessively high in view of busi¬ 
ness conditions in the Washington area. 


15 


“I contemplate applying for an army or navy com¬ 
mission, involving some loss of income; but before do¬ 
ing so would consider refinancing this mortgage through 
another lender unless you might voluntarily consent to 
lower the interest rate to 4 
“Please advise.” 

4 (2) As an enclosure with said letter the plaintiff 

sent the defendant the following: 

“Copied from Page 782, 1938 Edition. 

“WHO’S WHO IN THE NATION’S CAPITAL” 
Published by Ransdell, Inc., Washington, D. C. 

Somerville, James William, lawyer, practicing in 
D. C. and Va.: born June 12,1904, Newport News, Va; 
son of James A. and Julia (Chapin) Somerville, Edu¬ 
cated, William and Mary College, George Washington 
University (A. B. and LL. B.) and Georgetown Grad¬ 
uate Law School. Married. Member: University Club 
of Washington, Fairfax Hunt Club, Sons of American 
Revolution, Sigma Alpha Epsilon National Fraternity, 
Federal Bar Association, American Bar Association, 
Virginia State Bar Association. Author: “Gratianus 
in Jurisprudence”. Home: Great Falls Road, Fairfax 
County, R. F. D. Vienna, Virginia.” 

(3) On, to-wit, February 28, 1942, the defendant re¬ 
sponded to the plaintiff as follows: 

“Re M. L. #9895 

“Receipt is acknowledged of your letter of February 
26th with respect to an interest rate reduction on the 
mortgage Acacia holds on your property at Great Falls 
Road at River Bend Road, Vienna, Virginia. The in¬ 
terest rate of your mortgage loan is 5% and not 5 yo% 
as is stated in your letter. 
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“We recognize that interest rates have shown a tend¬ 
ency to decline since the time vour loan was made. On 
the other hand I think you will agree that at the time it 
was granted the terms and conditions were as favorable 
as could be obtained. In view of this our Finance Com¬ 
mittee is not favorably disposed toward the reduction 
in the interest rates on existing loans. I should like 
to remind you that the loan was made for a long period 
of vears at a fair rate of interest. During the time that 
vour loan will remain in force interest rates may fluc¬ 
tuate to a great degree but you will not be required to 
pay more interest than the rate specified in the terms 
of this loan. Considering the fact that your loan was 
made without commission or bonus of any sort for a 
long term, it is our opinion that the terms are fair and 
liberal. 

“The terms of your loan do not provide for full pay¬ 
ment. However, you have the privilege, which is non- 
cumulative, of paying up to $1,312.50 on the principal 
of your mortgage in any twelve month period, in addi¬ 
tion to your regular monthly payments. Inasmuch as 
you have not taken advantage of this privilege during 
the current twelve month period, we will be pleased to 
accept additional payments up to that amount, but will 
not be in a position to accept the full prepayment of 
vour loan. 

w 

“We appreciate the satisfactory manner in which you 
have taken care of your loan and regret that your re¬ 
quest cannot be granted.’ ’ 

5 (4) No further communication passed between 

the parties until, to-wit, August 7, 1942, when the 
plaintiff wrote the defendant as follows (the letter being 
addressed to Mr. William Montgomery, the President of 
the defendant): 
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“I ask permission to pay off in full the first mort¬ 
gage you are carrying on my home in Virginia, now 
in the reduced sum of about $5,000, at 5%, for the fol¬ 
lowing reasons: 

“1. The Washington Star is carrying display ads to 
the effect that 4% mortgage money is available. 

“2. Officials in my Government office have requested 
all employees to authorize the paymaster to ap¬ 
ply 10% of salary toward purchase of war bonds. 

“3. I contemplate entering the uniformed service, 
meaning a reduction in present income. 

“I am sending copy hereof to Senator Carter Glass, 
of the Senate Banking and Currency Committee, who is 
interested in these matters; and I ask that you send 
him a copy of your reply.” 

(5) On, to-wit, August 13,1942, the defendant responded 
to the plaintiff as follows: 

“I have your letter of August 7th setting forth three 
reasons why you would like to pay in full the loan which 
Acacia holds on your property at Great Falls Road and 
River Bend Road, Vienna, Virginia. 

“To confirm your figures, the loan was made on October 
17, 1939 for $5,250 on our $6.60 per thousand plan with 
interest at 5%. Under this plan principal and interest 
are repaid in monthly installments of $34.65 each. The 
installments have been paid through the one which was 
due July 17, 1942, and the outstanding balance of prin¬ 
cipal is reduced to $4,799.07. 

“When this loan was made it was placed under terms 
and conditions which were as favorable as could then 
have been obtained. I am frank to say that we deviated 
from our customary standard in approving this loan 
to you because it is not generally our practice to make 
loans in sections which are located as distantly from 
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stores, amusement centers, churches and other con¬ 
veniences as yours is. Our confidence in you as a bor¬ 
rower was the factor which influenced our Finance Com¬ 
mittee to approve the loan. It was recognized that in 
as long a term as twenty years there could be many 
changes in economic conditions. We realized that in¬ 
terest rates might go up or down as such conditions 
vary. We did not anticipate that any change would 
be made in the rate for our loan. You, of course, realize 
that had interest rates increased we could not have ask¬ 
ed you to pay more than that agreed to but since they 
have declined we do not feel that we should be asked to 
reduce the one for our loan. Considering that the 
loan was made for a long term of years at a fair rate 
of interest, it is our opinion that your home is satis- 
factorilv financed. 

V 

“Commenting on your second reason for desiring to pay 
our loan in full, Acacia too has energetically urged the 
purchase of War Savings Bonds and Stamps by its 
employees. We have a voluntary salary deduction 
6 plan which has met with a very hearty response by all 
employees of the Company. You should know that 98% 
of our Home Office employees are enrolled under this 
voluntary pay roll deduction plan for the purchase of 
War Bonds. In addition to this, our Finance Commit¬ 
tee is following a program for the extensive purchase 
of Government bonds. Our employees do not find the 
pay roll deduction plan a hardship but rather regard 
it as a benefit under which they can carry out syste¬ 
matic savings and at the same time contribute to the 
war effort. 

“Should you enter one of the armed services your prop¬ 
erty is still financed to good advantage. The monthly 
payments you are required to make under our loan are 
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for so small an amount that they are substantially less 
than what you would be required to pay for rent for 
the same property should you occupy it as a tenant. 
We do not see that monthly payments in the amount 
required under our loan would impose any hardship 
upon you were you to serve with the armed forces. 
Your family would still continue to need a place to 
live and I do not know where they could obtain one at 
cheaper rent. 

“In view of the above conditions we do not see that we 
can favorably regard your request for a reduction in 
the rate of interest on the loan or give you permission 
to pay it in full. I believe that you will understand 
the reasons which prompt this decision and as re¬ 
quested by you we are sending a copy of this letter to 
Senator Carter Glass.” 

(6) On the same date, the defendant, in accordance with 
the aforementioned request of the plaintiff, wrote Senator 
Carter Class as follows (the enclosure therein being a copy 
of the last-quoted letter): 

“At the request of Mr. James W. Somerville, Great 
Falls Road and River Bend Road, Vienna, Virginia, 
I am enclosing a copy of a letter our President wrote 
to him under date of August 13th. I believe that you 
have already been furnished with a copy of the one 
Mr. Somerville wrote to Mr. Montgomery on August 
7th.” 

(7) On, to-wit, August 29, 1942, the plaintiff wrote the 
defendant as follows: 

“The enclosed copy of letter to Governor Darden ex¬ 
plains itself. I have had 100 copies mimeographed. 
Before releasing these to public officials, I write to ask 
you to reconsider. Your advisers perhaps did not real¬ 
ize that public relations are involved.” 
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(8) The enclosure referred to in the last-quoted letter 
is as follows (it bears the date of August 22, 1942): 
“Honorable Colgate Darden 
Governor of Virginia 
Richmond, Virginia 

“Dear Colgate: 

“The Acacia Mutual Life Insurance Company of 
Washington, D. C. chartered by act of Congress, holds 
7 the first mortgage on my home in Virginia. I have re¬ 
quested permission to pay it in full, but the company 
will not let me do so. I intend to ask the company to 
reconsider, but first I desire your advice. 

“The loan was made in October, 1939, in the sum of 
$5250 at 5%, payable $34.65 monthly for 20 years. The 
loan has run almost three years, meaning that of some 
$1200 paid to the company about $475 consists of a 
credit on principal and about $725 consists of interest, 
profit to the company. 

“On August 1, 1942, I arranged to refinance at 4%, 
this being the rate now advertised in Washington pa¬ 
pers. On August 7 I wrote to the president, Mr. Wil¬ 
liam Montgomery, requesting permission to pay the 
loan in full; and lie replied on August 13, declining per¬ 
mission. Xow such may be considered a reputable busi¬ 
ness practice in Washington where customs and stand¬ 
ards vary from those prevailing in Virginia, but you 
and I know that in Virginia it is regarded as an unfair 
business practice in the nature of a homestead holdup. 
It would seem that the present Virginia state govern¬ 
ment would be interested in protecting home owners 
from such a predatory policy on the part of state-licens¬ 
ed lending corporations. The difference of one per cent 
over a period of years may mean a decent college edu¬ 
cation for my little boy. 
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“I am sending copies hereof to Senator Glass and 
others, but will hold your reply in confidence, of 
course.” . , 

(9) Defendant responded to the plaintiff, on to-wit, Sep¬ 
tember 3,1942, as follows (the statements complained of by 
the plaintiff are contained in this letter): [Here follows the 
lengthy letter sued upon, set forth verbatim at p. 7 of this 
Appendix.] 

(10) On the same date the defendant, at the instance of 
the plaintiff, wrote Governor Darden as follows (the en¬ 
closure therein being a copy of the letter quoted in the next 

preceding paragraph): 

10 “Mr. James W. Somerville of Vienna, Virginia, has 
sent us a copy of his letter to you dated August 22nd, 
with respect to the loan we made to him secured on his 
property on Great Falls Road, Fairfax County, Vir¬ 
ginia. We have responded to Mr. Somerville’s letter 
and a copy of our letter to him is enclosed for your in¬ 
formation.” 

(11) And on the same date, the defendant, at the in¬ 
stance of the plaintiff, wrote Senator Carter Glass as fol¬ 
lows (the enclosure therein being a copy of the letter quoted 
in paragraph (9) hereof): 

“Mr. James W. Somerville of Vienna, Virginia, has 
written us again with respect to the loan we made him 
secured on his property on Great Falls Road, Fairfax 
County, Virginia. 

“I am enclosing a copy of my reply to his letter. This 
will supplement the letter that I sent you on August 
13th pursuant to Mr. Somerville’s request.” 

(12) And defendant says that all the statements made 
in its several letters aforesaid, including said letter of Sep- 
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tember 3, 1942, were and are true; that none of said state¬ 
ments is defamatory; that none was made with malice, and 
that the statements complained of are not actionable. 

FOURTH DEFENSE. 

The defendant incorporates herein by reference and 
makes a part hereof the first eleven paragraphs of its 
third defense. 

Defendant says that there has been no publication of the 
statements complained of. 

FIFTH DEFENSE. 

The defendant incorporates herein by reference and 
makes a part hereof the first eleven paragraphs of its third 
defense. 

Defendant says that it did not send or show its said 
letter of September 3, 1942, to anyone other than Senator 
Glass and Governor Darden; that the plaintiff invited, pro¬ 
cured and caused the defendant to send Senator Glass and 
Governor Darden copies of its response to the plaintiff’s 
aforesaid letter of August 29, 1942; and defendant further 
says that such action on its part did not constitute publica¬ 
tion of the statements complained of. 

SIXTH DEFENSE. 

The defendant incorporates herein by reference and 
makes a part hereof the first eleven paragraphs of its 
third defense. 

11 Defendant says that the statements complained 
of were privileged, and that it is not liable in this 
action for the making thereof. 
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SEVENTH DEFENSE. 

The defendant incorporates herein by reference and 
makes a part hereof the first eleven paragraphs of its third 
defense. 

Defendant says that it was legally justified in making 
the statements complained of both to the plaintiff and to 
Senator Glass and Governor Darden. 

EIGHTH DEFENSE. 

The defendant incorporates herein by reference and 
makes a part hereof the first eleven paragraphs of its 
third defense. 

Defendant says that the statement complained of in the 
third paragraph of said complaint is not susceptible of 
the innuendo or meaning attributed to it by the plaintiff 
in the sixth paragraph of his complaint; that it was not 
the intention of the defendant to charge the plaintiff with 
obtaining a loan from it under false pretenses; and that 
said statement complained of is not actionable. 

NINTH DEFENSE. 

The defendant incorporates herein by reference and 
makes a part hereof the first eleven paragraphs of its 
third defense. 

With respect to the statements complained of in the 
fourth paragraph of said complaint, this defendant says 
that thereby it was referring to the plaintiff’s letter of 
August 22, 1942 which the plaintiff was planning to send, 
and did in fact send, to Governor Darden and Senator 
Glass; that said letter of the plaintiff contained only part 
of the essential facts involved in the correspondence be- 
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tween him and the defendant, and did not set forth accu¬ 
rately or fully the reasons why the defendant declined the 
plaintiff’s request, nor did said letter fairly or properly 
criticize the defendant’s position in the matter; and the 
defendant says that it was justified in making the said 
statements complained of because they were correct, 
12 truthful, reasonable and proper under the circum¬ 
stances; that said statements mean onlv what the 
words employed plainly state and they are not susceptible 
of any innuendo; and therefore said statements complained 
of are not actionable. 

WHITEFORD, HART & CAiRMODY, 
By John J. Wilson, 

Attorneys for Defendant. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8864. 


JAMES W. SOMERVILLE, Appellant, 

v. 

ACACIA MUTUAL LIFE INSURANCE COMPANY, A 

CORPORATION, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Appellant sued appellee for libel, complaining about two 
statements made by the latter in a letter to the former 
dated September 3, 1942, copies of which were sent by ap¬ 
pellee to Senator Glass and Governor Darden of Virginia. 
(This letter, as well as others hereinafter referred to, are 
set out in haec verba in the third defense of appellee’s 
answer to the complaint). 1 (Appellant’s Appendix page 7 

l All these letters were received in evidence in the course of the appellant’s 
case in chief. (T. 91-102.) 
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for September 3, 1942 letter, and page 14 et seq. for the 
others.) 

The alleged libelous statements and the innuendos attrib¬ 
uted thereto in the complaint- are set forth as follows: 

(1) Statement: “While you said you were building a 
seven-room home, in reality it was only five, as the 
study and one of the bedrooms were unusually 
small. ” 

Innuendo: Did intend and mean to charge the plain¬ 
tiff with obtaining a loan from the defendant under 
false pretenses. 

(2) Statement: “But if and when you send your letters, 
don’t tell the people to whom you send them half 
truths. Tell them the facts, the whole truth and not 
a part truth, and we will be entirely satisfied with 
their judgment.” 

Innuendo: Did charge the plaintiff with being a 
falsifier of facts. 

There was no personal contact or verbal exchange be¬ 
tween the appellant and appellee (or its agents) in the en¬ 
tire incident. The whole transaction is reflected in the 
series of letters reproduced in appellee’s third defense. 
(Appellant’s Appendix 7 and 14.) 

Appellant applied to appellee for an $8,000.00 first mort¬ 
gage loan to be secured by a home which appellant planned 
to build in Fairfax County, Virginia. Formal application 
(T. 88), together with blueprints, was submitted by appel¬ 
lant, and appellee declined to lend $8,000.00, but agreed to 
make a loan at the time of completion of the house in the 
sum of $5,250.00. (T. 44.) This transaction was duly con¬ 
summated. The interest rate was 5 per cent. Under the 
terms of the note ai)d deed of trust, appellant could antici¬ 
pate maturity only to the extent of $1,312.00 in any one 
year. The indebtedness was payable in 20 years in monthly 
installments. (T. 89.) 

2 The Complaint is not in appellant’s appendix, but is found at page 1 of 
the appendix to this brief 
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On February 26, 1942, appellant wrote appellee, seeking 
a reduction of interest from 5*4 per cent (sic) to 4 1 /£ per 
cent. (Appellant’s App. 14.) Appellee responded on Feb¬ 
ruary 28, 1942, declining to reduce the interest rate, and 
calling attention to the prepayment privilege. (Appel¬ 
lant’s App. 15.) 

No further communication passed between the parties 
until August 7, 1942, when the appellant wrote appellee’s 
president, Mr. William Montgomery, asking for permission 
to pay the loan in full. Appellant stated therein that he 
was sending a copy of this letter to Senator Glass, and re¬ 
quested that appellee send the Senator a copy of its re¬ 
sponse. (Appellant’s App. 17.) 

Appellee replied on August 13, 1942, declining to permit 
payment in full, and explaining the reasons therefor. (Ap¬ 
pellant’s App. 37.) On the same day, appellee sent a copy 
to Senator Glass. (Appellant’s App. 19.) 

On August 29, 1942, appellant wrote appellee as follows 
(Appellant’s App. 19): 

“The enclosed copy of letter to Governor Darden 
explains itself. I have had 100 copies mimeo¬ 
graphed. Before releasing these to public officials, I 
write to ask you to reconsider. Your advisers perhaps 
did not realize that public relations are involved.” 

The enclosure, addressed to Governor Darden and dated 
August 22, 1942 (Appellant’s App. 20), is quoted as 
follows: 

“Honorable Colgate Darden 
Governor of Virginia 
Richmond, Virginia 
“Dear Colgate: 

“The Acacia Mutual Life Insurance Company of 
Washington, D. C. chartered bv act of Congress, holds 
the first mortgage on my home in Virginia. I have re¬ 
quested permission to pay it in full, but the company 
will not let me do so. I intend to ask the company to 
reconsider, but first I desire your advice. 
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‘ ‘The loan was made in October, 1939, in the sum of 
$5250 at 5%, payable $34.65 monthly for 20 years. The 
loan has run almost three years, meaning that of some 
$1200 paid to the company about $475 consists of a 
credit on principal and about $725 consists of interest, 
profit to the company. 

“On August 1, 1942, I arranged to refinance at 4%, 
this being the rate now advertised in Washington 
papers. On August 7 I wrote to the president, Mr. 
William Montgomery, requesting permission to pay 
the loan in full; and he replied on August 13, declining 
permission. Now such may be considered a reputable 
business practice in Washington where customs and 
standards vary from those prevailing in Virginia, but 
you and I know that in Virginia it is regarded as an 
unfair business practice in the nature of a homestead 
holdup. It would seem that the present Virginia state 
government would be interested in protecting home 
owners from such a predatory policy on the part of 
state-licensed lending corporations. The difference of 
one per cent over a period of years may mean a decent 
college education for my little boy. 

“I am sending copies hereof to Senator Glass and 
others, but will hold your reply in confidence, of 
course.” 

Appellee’s response of September 3, 1942 to the fore¬ 
going is the letter complained of in this action. 3 Copies of 
this letter were sent to Governor Darden and Senator 
Glass. (Appellant’s App. 21.) 

The first statement complained of is found in the third 
paragraph of this letter, and the second statement is in the 
penultimate paragraph thereof. 

At the end of the appellant’s case, 4 the trial judge 5 di¬ 
rected a verdict upon the motion of the appellee, holding 
that the first statement was not defamatory, and the second 
one was true. (App. to this brief, page 11.) 

3 This letter is reproduced in Appellant’s App. at page 7 et seq. 

4 Appellant was his sole witness. 

5 Judge Ben Moore of the Southern District of West Virginia, who was 
sitting here at the time by designation. 
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SUMMARY OF ARGUMENT. 

1) The first statement complained of is not defamatory, 
and hence not actionable, since it plainly is part of a state¬ 
ment designed to show appellee’s generous attitude toward 
appellant, and is not susceptible of any other meaning in¬ 
cluding the innuendo attributed to it by the appellant that 
it charged him with a misrepresentation. 

2) The second statement complained of is true, and was 
established to be true in the appellant’s case. Appellant 
admitted, as indeed he was obliged to do, that his letter of 
August 22nd to Governor Darden, in which he complained 
about the refusal of appellee to accept prepayment in full, 
failed to disclose that the terms of his own agreement with 
appellee prevented such prepayment. Hence, his letter 
contained only part of the true or relevant facts and not 
the whole truth. 

3) In view of the foregoing, the trial judge was not only 
justified in directing, but it was his duty to direct a verdict 
for the appellee, and in doing so, he did not improperly 
deprive appellant of a jury trial. 

4) Appellant’s arguments regarding qualified privilege 
and malice are beside the point, in the light of the fore¬ 
going. In other words, assuming for the purposes of this 
point that there was evidence of malice, 6 these issues did 
not require submission of the case to the jury, since, at the 
threshold of the case, there was, in one instance, no action¬ 
able statement, and, in the other, the defense of truth which 
foreclosed further inquiry in a civil action for libel. 

5) The overruling of a motion for a new trial is not 
ground for appeal in the circumstances involved in this 
case. 


eAppellant concedes in his brief, page 29, that the occasion was one of 
qualified privilege. 
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ARGUMENT. 

L 

The First Statement Complained of is Plainly not 

Defamatory. 

Since appellee’s letter of September 3rd, 1943 was 
prompted by appellant’s threatening: communication of 
August 29th and its enclosure of the 22nd of that month, 
these latter letters should be examined first. 

Appellant, in effect, stated, to appellee that he was going 
to release to public officials 100 copies of his letter to Gov¬ 
ernor Darden unless appellee reconsidered its refusal to 
accept payment in full of appellant’s mortgage note. 

It is clear beyond question that the appellant did not have 
the privilege of prepaying in full at that time. 

Taking up next the contents of the enclosure, we find that 
appellant informed the Governor of Virginia that he had 
requested permission to pay in full, but appellee had re¬ 
fused. Appellant tv as completely silent in this letter with 
respect to the fact that Jiis agreement prevented him from 
prepaying in full at one time . Making it appear that he 
was the unfortunate victim of appellee, appellant called 
appellee’s refusal “an unfair business practice in the 
nature of a homestead holdup” and “a predatory policy 
on the part of state-licensed lending institutions.” The 
enclosure concluded with the statement that copies were 
being sent to Senator Glass and others. 

Confronted by the threat of August 29th and the incom¬ 
plete explanation in its enclosure, appellee wrote its letter 
of September 3rd, obviously so that those who might read 
it, including Governor Darden and Senator Glass, would 
have a resume of the entire matter and could see how fair 
appellee had been in its dealings with appellant. 

The letter in question begins with a review of appellee’s 
liberal attitude when the loan was originally made. In 
spite of various disadvantages, namely, isolation of appel¬ 
lant’s property, the doubtful future of the section in which 
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it was located, the recommendation of the Mortgage Loan 
Department that appellant’s application be denied, and the 
smallness of two of the rooms, appellee granted an ac¬ 
ceptable loan. 

Appellee did not claim that the room-count was only 
five in the face of a representation of seven; nor did it 
assert that it made the loan to appellant on the basis of 
seven rooms, only to find out later that there were not 
more than five. It is clear that appellee treated the house 
as being only a five-room one, because it felt that the study 
and one of the bedrooms were so small. 7 And it is equally 
clear, as Judge Mo 9 re pointed out in his ruling on the 
motion for a directed verdict, 8 that appellee’s reference to 
that phase of the matter was solely a part of its explana¬ 
tion of an attitude of fairness toward appellant in the 
making of the loan to him. The language used by appel¬ 
lee, the position of the sentence in question in relation to 
other sentences discussing the same theme, and the total 
absence of any allusions to a misrepresentation on ap¬ 
pellant’s part, all demonstrate, we submit, that there is 
utterly no justification for appellant’s claim that the state¬ 
ment is defamatory in character. There is no ambiguity 
present;—it is not possible for any other interpretation 
than the one contended for by appellee and recognized by 
the trial judge to be fairly and reasonably placed upon 
or inferred from the words in question. 

This being so, this Court has frequently said that a ver¬ 
dict should be directed in favor of a defendant. 

Caldwell v. Hayden, 42 App. D. C. 166. 

Fitts v. Davis , 50 App. D. C. 234. 

Sullivan v. Meyer, 67 App. D. C. 228, 91 F. (2d) 301. 

Meyerson v. Hurlbut , 68 App. D. C. 360, 98 F. (2d) 
232. 


* There cannot be much doubt that they were small, the dimensions being as 
follows: Study: 7 feet 8 inches by 8 feet 6 inches; and one of the bedrooms: 
7 feet 6 inches by about 12 feet. (Appendix to this brief, p. 6.) In a foot¬ 
note to page 5 of his brief, appellant states that the correct size of this latter 
room, inclusive of two closets, is 7% feet by 16 feet. We will not dispute this, 
since we assume that each of the closets is probably 2 feet deep. 

8 Appendix to this brief, pages 9-10. 
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n. 

The Second Statement Complained of is True: and the 

Truth Thereof was Established in the Plaintiff’s Case. 

Let us consider the context of the letter surrounding 
the statement secondly complained of. We quote the full 
paragraph in which the statement occurs, as well as the 
one which precedes it: 

4 ‘Because you are dissatisfied with your contract 
and with our position in the matter, you now come 
along and send us copy of a letter you have sent to 
Governor Darden and tell us you have had a hundred 
copies made of that letter to distribute to public offi¬ 
cials and that you will withhold sending them out if 
you get a favorable decision from us. 

“This company’s reputation for honesty and fair¬ 
ness in its business dealings is too well established to 
be influenced by threats, and I want you to know that 
we are not swayed or persuaded in our judgment by 
your threats or suggestions. If your cause is worthy, 
just and fair, you do not need to have Senator Glass, 
Governor Darden or anyone else intercede for you. 
But if and when you send your letters, don’t tell the 
people to whom you send them half truths. Tell them 
the facts, the whole truth a/nd not a part truth, and we 
will be entirely satisfied with their judgment .” 
(Italics supplied.) 

Obviously, the appellant is complaining of the phrases 
“halftruths” and “part truth”, and the inference that 
“the whole truth” had not been stated. All these phrases 
plainly mean the same thing, and equally clearly they all 
mean that part of a complete story or of the truth has 
been withheld. 

And there cannot be the slightest doubt that part—and 
the most essential part—of appellant’s explanation to 
Governor Darden of his dealings with appellee was miss¬ 
ing from his letter of August 22nd, namely, that the action 
• of appellee in refusing to accept prepayment in full was 
in accordance with the terms of his agreement with it. 
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The omission naturally would cause a reader to conclude 
that appellee was acting arbitrarily, while the inclusion 
of that term of their agreement would indubitably have 
provided a reasonable and acceptable explanation of ap¬ 
pellee’s attitude toward the situation. 

Or stated differently, when appellant wrote Governor 
Darden that appellee would not permit him to pay his note 
in full, this was only a pari or half of the entire story re¬ 
garding the incident. The whole truth would have con¬ 
sisted of telling not only that which appellant did men¬ 
tion, but also of stating that appellee based its refusal 
upon a provision in their agreement that the entire in¬ 
debtedness could not be anticipated at one time. Appel¬ 
lee did not claim that what the appellant stated was false. 
It merely said that he had not told the whole of the truth 
about the matter. 

Therefore, what appellee said in appraisal and criticism 
of appellant’s letter was entirely the truth. It is well set¬ 
tled that truth is an absolute defense in an action for libel. 
Sullivan v. Meyer, 78 U. S. App. D. C. 367, 141 F. (2d) 21. 
And the truth being established by the appellant’s own 
testimony,® as Judge Moore pointed out below, 10 it was 
proper to sustain this defense as a matter of law. Under 
these circumstances, such a defense need not be submitted 
to a jury, as claimed by appellant. Fletcher v. Evening 
Star Newspaper Co., 72 App. D. C. 303, 114 F. (2d) 582. 

in. 

The Directing of a Verdict Did Not Improperly Deprive 

Appellant of His Constitutional Right to a Jury Trial. 

The question of the right of a party to have a jury pass 
upon the issues under the circumstances of this case has 
been settled by the Supreme Court for many years. See, 
for examples, Oscanyan v. Winchester, 103 U. S. 261, 26 


® Appendix to this brief, page 5. 

10 Appendix to this brief, page 10. 
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L. Ed. 539; Coughran v. Bigelow, 164 U. S. 301, 41 L. Ed. 
442; and Gunning v. Cooley, 281 U. S. 90, 93, 76 L. Ed. 720, 
723. 

In the last mentioned case, the Supreme Court said: 

“When, on a trial of the issues of fact in an action 
at law before a Federal Court and a jury, the evi¬ 
dence, with all the inferences that justifiably could be 
drawn from it, does not constitute a sufficient basis 
for a verdict for the plaintiff or the defendant, as the 
case may be, so that such a verdict, if returned, would 
have to be set aside, the court may and should direct 
a verdict for the other party.” 

This is not a case such as Best v. District of Columbia, 
291 U. S. 411, 78 L. Ed. 882 where “fair-minded men may 
honestly draw different conclusions” from undisputed 
facts. As established under the previous points in this 
brief, there cannot reasonably be an opposite side to 
Judge Moore’s reasoning and appellee’s contention that 
the first statement complained of is not defamatory and 
the second one is true. 


IV. 

Appellant’s Contentions Regarding Qualified Privilege and 
Malice are not Involved in This Appeal. 

Appellant has consumed much space in his brief in the 
discussion of principles pertaining to qualified privilege 
and malice. Appellee submits that such arguments are 
wholly irrelevant to this appeal. 

The only possible way in which such questions could 
arise would be if this Court should disagree with Judge 
Moore’s ruling as discussed under our points I and II 
herein. We submit that he was clearly right, and there 
is no occasion to discuss* this contention of appellant. 

Appellee admits that in its argument below for a di¬ 
rected verdict, it contended, in addition to the first two 
grounds of this brief, that the occasion was one of quali- 
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fied privilege (see National Disabled Soldiers League v. 
Roan, 55 App. D. C. 243, 4 F. (2d) 436; and appellant’s 
concession on page 29 of his brief) and since, on this ac¬ 
count, no implication of malice could be relied upon (Ash¬ 
ford v. Evening Star Newspaper Co., 41 App. D. C. 395, 
405), there was no evidence of actual malice to be sub¬ 
mitted to the jury. (Ashford v. Evening Star Newspaper 
Co., supra). It will be remembered that there was no per¬ 
sonal contact between appellant and appellee (or its 
agents), nor was there any evidence offered upon the sub¬ 
ject of malice or motive. Appellee’s letters were ex¬ 
tremely temperate, and we submit that no amount of the¬ 
ory, indulged in by appellant in his brief, can create malice 
for the purposes of this case. 

It is realized that we might argue that even if the trial 
judge erred in ruling as he did in respect of either of the 
claims of libel, no error was committed, since the absence 
of proof of actual malice would, in and of itself, have jus¬ 
tified his directing a verdict for appellee. However, we 
think the grounds of his ruling were right, as heretofore 
stated, and since he preferred to rely upon such grounds, 
we are satisfied to do likewise. By doing this, however, 
w r e do not concede that there is no merit in our argument 
below. 

Appellant seems to be reversing the foregoing reason¬ 
ing. He indicates, by the disproportionate size of his 
brief upon the subject of malice, that Judge Moore should 
have submitted this issue to the jury, irrespective of his 
rulings upon the other points. If we have correctly ap¬ 
praised appellant in this regard, it is clear that his posi¬ 
tion cannot be sound, since the decision reached by the 
trial judge, as stated above, foreclosed any further con¬ 
tentions made by the appellant for the purpose of trying 
to get his case to the jury. 
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V. 

No Additional Ground of Appeal is Involved in the Denial 

of a New Trial 

The appellant assigns as error the refusal of Judge 
Moore to grant a new trial. This is simply a repetition 
of the other points on appeal since nothing different was 
raised by appellant’s motion. 

If appellant be right on the main points, this one is mere 
surplusage; while, if he is wrong as to them, as appellee 
submits he is, appellant can gain nothing in reliance upon 
this contention. 

Moreover, this Court has stated many times that the 
action of the trial judge on a motion for a new trial is a 
matter within his discretion, and the action will not be dis¬ 
turbed on appeal except for abuse. See, for example, Rup- 
pert v. Ruppert, 77 U. S. App. D. C. 65, 134 F. (2d) 497. 

CONCLUSION. 

For the foregoing reasons, it is submitted that the 
action of the trial judge in directing a verdict was cor¬ 
rect, and therefore, the judgment appealed from should 
be affirmed. 


Respectfully submitted, 

Roger J. Whiteford, 
John J. Wilson, 
Attorneys for Appellee . 
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APPENDIX FOR APPELLEE. 


Complaint for Libel. 

1 Feb 25 1943 

1. This is an action tc recover more than $3,000.00 from 
the defendant. The cMm is predicated on libel published 
by the defendant of and concerning the plaintiff. 

2. At all times mentioned herein, defendant was and still 
is engaged in the life insurance business and in the business 
of mab : ng loans secured by real estate in the District of 
Columbi 'nd nearby counties of Virginia. 

3. On L -d day of September, 1942 defendant malici¬ 
ously publisi* of and concerning the plaintiff the following 
matter: 

“"When »u applied for this loan you owned approxi¬ 
mately ni'.e acres of unimproved and undeveloped land sit¬ 
uated in sparsely settled rural section of Fairfax County, 
Virginia, thirteen miles from Washington, six miles from 
nblic transportation and ten miles from any stores. With 
application you submitted plans for a brick dwelling 

• i proposed erecting on this land and asked us to make 

• u. v. commitment loan to be closed when the house was 
'♦ompleted. You asked that the loan run for twenty years 
and carry a 5% interest rate. While you said you were 
building a seven-room home, in reality it was only five, as 
the study and one of the bedrooms were unusually small.” 

4. That on the 3rd day of September, 1942 defendant pub¬ 

lished of and concerning the plaintiff the following 

2 matter:—“But if and when you send your letters, 
don’t tell the people to whom you send them half 

truths. Tell them the facts, the whole truth and not a part 
truth, and we will be entirely satisfied with their judgment.” 
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5. The matter so published is untrue, false and defama¬ 
tory. 

6. That the said defendant by and through its libel, as 
alleged in paragraph three, did intend and mean to charge 
the plaintiff with obtaining a loan from the defendant under 
false pretenses; and the said defendant, by its libel, as al¬ 
leged in paragraph four, did charge the plaintiff -with being . 
a falsifier of facts. 

7. By reason of such publications, plaintiff has been 
greatly harmed and damaged in his credit and good reputa¬ 
tion in the community in which he works and resides, and 
has suffered great pain and mental anguish, to his damage 
in the sum of $10,000.00. 

Wherefore, plaintiff demands judgment against the de¬ 
fendant in the sum of $10,000.00 and costs. 

MARK P. FRIEDLANDER 
ELLIS P. BLOCK 

MARK P. FRIEDLANDER 
ELLIS P. BLOCK 
Attorneys for Plaintiff 
502 Hill Building 
Washington, D. C. 

Plaintiff demands jury trial. 

#•••••••*# 

Latter Portion of Cross-Examination of Appellant, 

beginning with last question on page 76 of the Transcript 
and concluding with the end of his testimony (Tr. 87). 

76 Q. Surely. Now*, in this letter of August 22nd, copy 
of which you have before you, and you spoke about 
this being unfair business practice in the nature of 

77 homestead hold-up. Did you mean that ? A. Oh, good¬ 
ness, yes! 

Q. You did? A. Yes. 

Q. You said something about this being a predatory pol¬ 
icy. Do you remember that? A. Oh, yes. 
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Q. What do yon mean by the use of the word “preda¬ 
tory”? A. The dictionary definition I think you will find 
puts it pretty well. 

Q. Some sort of piracy? A. Yes. 

Q. You meant to accuse Acacia of pursuing a policy of 
piracy in not letting you pay off your loan, did you not? 
A. Whether it was a policy I had not been informed. I was 
learning. It was astounding to me to discover that such a 
thing might be a policy. 

Q. You called it a predatory policy, did you not, in your 
letter? A. That is what it seemed. 

Q. If “predatory” meant piracy, there seemed to be 
piracy policy being pursued? A. Unfair—let us stick to sim¬ 
ple language. 

Q. Is “predatory” simpler to you than “piracy”? A. 

“Unfair” is simpler. A predatory practice is unfair 
78 business practice. 

Q. And you meant in the letter to the Governor to 
accuse the Acacia of unfair business practice? A. Oh, yes! 
It is obvious. 

Q. You meant to convey the impression to the Governor 
that you were accusing the Acacia of unfair business prac¬ 
tice, did you not? A. Yes. I was giving the Governor facts. 
It seems to me that the Acacia has indicted itself. 

Q. You wrote Senator Glass to send him a copy. You 
meant to convey to him that you were accusing Acacia of 
unfair practices, did you not? A. I was laying facts before 
Senator Glass. 

Q. That is right, is it not, sir? A. Oh, yes! I wanted him 
to have the facts. 

Q. That is a fair observation on my part? 

Mr. Friedlander: Which observation? 

Mr. Wilson: Contained in the question. 

The Witness: I was trying to get all of the cards on the 
table and let public officials take what action they wanted. 
I am in government insurance business myself. 
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By Mr. Wilson: 

Q. Mr. Somerville, in your letter of August 22nd to Gov¬ 
ernor Darden, did you tell him that your note could only be 
paid off at the rate of $1,312 a year? 

79 Mr. Friedlander: The letter speaks for itself, if 
your Honor please. I think that Mr. Wilson has cov¬ 
ered that. 

The Court: Yes, the letter speaks for itself, but I will 
overrule the objection, anyhow. 

A. That is the letter that I had mimeographed. I did not 
say anything except what is in this record. I will read it. 

By Mr. Wilson: 

Q. You read the letter before you sent it to the Governor? 
A. Oh, yes. 

Q. Bound to, were you not? A. Yes. 

Q. Did you sign the original of the letter which you sent 
to the Governor? A. Yes. Here is the original carbon copy. 

Q. You knew when you sent the letter to the Governor 
that you had not explained to the Governor that under your 
contract with Acacia you could not pay off more than $1,312 
per year, did you not? A. In your previous letter to the 
Governor you had told him that, I think. 

Q. Do you know which letter you are speaking of, that we 
previously sent to the Governor? A. Yes—the one 

80 you were reading to the jury a while ago. 

Q. If you are alluding to the September 3rd letter, 
that was later. A. Oh, no! This is the lengthy, libelous let¬ 
ter. You went back to Noah’s Ark, there. 

Q. Here is the letter of August 13th, of which we sent a 
copy to Senator Glass. I do not think that we sent a copy 
of that letter to the Governor. 

Mr. Friedlander: How about the February 28th letter? 

Mr. Wilson: We did not send a copy of that to the Gov¬ 
ernor, either. 

The Witness: Are you pretty sure. 
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Mr. Wilson: I am, but I am subject to correction. If I 
am wrong about that, correct me. 

The Witness: Well, so long as you released it to the pub¬ 
lic, I don’t know to whom you sent copies. I presume that 
you may have sent it to the State Banking Commission of 
Virginia. 

By Mr. Wilson: 

Q. You knew when you wrote to the Governor on the 
22nd of August that you did not include in that letter a 
statement of the fact that you could only pay off $1,312 a 
year under your contract, did you? A. That statement is 
not in this letter. 

81 Q. All right, sir. You have answered me. Let me 

ask you this- A. (interposing) The letter- 

Q. (interposing) Do you want to make an explanation? 
A. Yes. I don’t write lengthy letters. It is a one-page let¬ 
ter, and my experience has been that public officials don’t 
have time to read these lengthy letters unless it is something 
sensational. 

Q. They probably do not even read them, do they? 

Mr. Friedlander: That is not proper. 

9. A sensational letter of this three-page type would be 
read by everybody in the office. That is my experience. 

By Mr. Wilson: 

Q. Now, going on to the size of the rooms, Mr. Somer¬ 
ville, your plans did call for a study, did they not? 

Mr. Friedlander: The plans speak for themselves, if your 
Honor please. The jury has seen them. They are in evi¬ 
dence. 

The Court Overruled. 

A. I designed it for a law office. What is marked on the 
blue prints, I think we called it a study. I designed it for 
a law office. 

By Mr. Wilson: 

Q. In your application, you described it—or did 

82 you describe it as a study? A. No. It is a room. 
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Q. As a room, what are the dimensions of that study, Mr. 
Somerville? A. Two people slept in it last night. 

The Court: Answer his question. You know what he 
means by “dimensions.” How long and how wide? 

A. May I read the blue prints ? 

The Court: If you do not know. 

By Mr. Wilson: 

Q. Let me ask you this: My examination of the blue 
prints show “study: 7 feet 8 inches by 8 feet six inches”— 
is that right? A. Approximately—large enough for a day 
bed, which has been occupied ever since my wife had a baby 
two months ago. My wife and baby lived in that room—a 
little two-months’ old baby. 

Q. One of your bedrooms: 7 feet six inches by about 12 
feet—does that seem about right? A. Oh, I will take your 
word for it. My little boy slept in that room last night. He 
is three years old. It was designed for him. 

Q. It is smaller than the other two bedrooms ? A. Of the 
three bedrooms on the third floor, it is the smallest of the 
three. It is designed for a child. 

83 Q. And the- A. (interposing) My child’s bed¬ 

room is on the blue prints. 

Q. Is it fair to say that the study is the smallest room in 
vour house? A. The study is the same size as that third 
bedroom on the second floor. 

Q. Thank you. Now, when you applied for this loan orig¬ 
inally, you asked for $8,000, did you not? A. Yes. 

Q. And you eventually accepted a loan of $5,250? A. Yes. 

Q. And I think that Mr. Friedlander asked you if that 
(indicating) is the signature of your wife and yourself on 
the note. A. Yes. He asked the following year. 

Q. You mean that he asked at the time Acacia took the 
loan over—is that right? A. Well, at the time Acacia set¬ 
tled with Riggs. What their arrangement was as to profit, 
I don't know. 
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Q. I think you said you read that note over before you 
signed it? A. Yes. 

Q. Did you read over the deed of trust before you signed 
it ? A. I probably did. In Virginia we have a deed of 

84 trust enacted by the State legislature. I was presum¬ 
ing that you were following the State legislature’s 

form. I am quite sure I read this form and my impression 
is that it is different from the State legislature’s form. 

Q. All right, sir. A. It is in the Virginia Code. 

Q. Thank you, sir. 

Now, when you wrote to Governor Darden, in this letter 
of August 22nd, were you writing to him as a friend, or as 
a friend and as the Governor of the State of Virginia? A. I 
was seeking advice as a public servant in the government 
insurance business. I was proceeding very cautiously, and 
I turned to people whom I thought would be interested in 
such predatory practices. 

Q. As a matter of fact, your property was located in Vir¬ 
ginia. A. That is right. 

Q. He is Governor of Virginia? A. Yes. 

Q. Acacia was a State-licensed lending institution, was 
it not? A. I have never discovered whether you pay a li¬ 
cense or not. I do know that you are incorporated by an 
act of Congress, and I found some interesting law on that. 

Q. When you wrote this letter of August 22nd, you 

85 were under the impression that it was a State licensed 
lending institution ? A. I was assuming so. 

Q. And one purpose of writing the letter to the Governor 
was to call to the attention of the head of the State in which 
your property was located the practice of the concern which 
lent the money on your first mortgage—is that not so? A. 
Well, the letter speaks for itself. It is a short, snappy let¬ 
ter. 

Q. Your intention in sending the letter, Mr. Somerville, 
is what I am asking you about. A. Yes. 

Q. You were calling to his attention, as Chief Executive 
of the State, a question concerning the mortgage on your 
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own property, were you not? A. Yes—being one of prob¬ 
ably a thousand borrowers. 

Q. Sure. When you wrote Senator Glass about it—when 
you sent Senator Glass a copy—you were viewing him, more 
or less, as the Senior Senator in the State in which your 
property vras located, were you not? A. I w T ould say the 
outstanding student of banking business in the Senate. 

Q. But am I incorrect in saying that you also had in 
your mind that he was the Senior Senator from the State 
in which your property was located? A. He was a 

86 personal friend and he has made a lifelong study of 
these banking practices. 

Q. And you considered yourself a constituent of Senator 
Glass, did you not? A. Oh, yes. 

Q. I mean as you and I understand that term. If I live 
in a State in which a Senator lives, I am a constituent of 
that Senator, am I not? A. Oh, yes. I was also a former 
employee. 

Q. And when you wrote him, you wrote him as the Chair¬ 
man of the Banking Committee? Was he Chairman, by 
the way? A. He was what we call ranking member. He 
declined the Chairmanship and took over a larger com¬ 
mittee. 

Q. You wrote him as the ranking member of the Bank¬ 
ing and Currency Committee, you wrote him as Senior Sen¬ 
ator from your State, and you were talking to him about an 
unfair practice on the part of a lending institution in con¬ 
nection with your own mortgage, were you not? A. An in¬ 
stitution chartered by act of Congress. That is printed 
on your letter head, by the way. 

Mr. Wilson: That is all, your Honor. 

Mr. Friedlander: No further questions. That is all. That 
is the Plaintiff’s case. 

The Witness: May I say, if I was impolite to Mr. Wilson, 
I beg your pardon. 

87 Mr. Wilson: Mr. Somerville, I appreciate that. 
You were not. 
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The Court: The jury may be excused for the present. 
You will be called back later. 

*••••••••# 

104 Trial Court’s Ruling on Motion for a Directed 

Verdict. 

(At the conclusion of the plaintiff’s case and following 
argument by counsel for the various parties, the following 
proceedings were had out of the presence and hearing of 
the jury:) 

The Court: I realize the fact that the Court should never 
take the case from the jury in a doubtful situation, where 
the Court entertains some doubt as to whether or not it is a 
jury question. 

105 I also believe that the Court has the same duty to 
direct a verdict when the Court feels that the law is 

clear and that there is nothing to go to the jury. 

In the first place, the allegation in Paragraph 3 of the 
complaint that there was libel with reference to the state¬ 
ment as to the size of the house, I think it is plain that no 
reasonable interpretation could be placed on those words 
that would make them libelous. The sentence complained 
of is, “While you said you were building a seven-room 
home, in reality it was only five, as the study and one of 
the bedrooms were unusually small.” 

As shown by the entire letter, the plaintiff had complained 
to the defendant that the defendant was unfair and guilty 
of predatory practices in connection with its loan business, 
and had threatened that if the defendant did not give him 
consideration in permitting him to pay off his loan, he was 
going to send this letter containing those statements to 
Governor Darden, Senator Glass and others. 

The defendant was answering that charge, and it was 
pertinent and also proper, in my opinion, for the defendant 
to put in its letter whatever arguments it had to show that 
it had acted fairly. It could not make any false statement, 
of course, without incurring the risk of liability for libel. 
But this sentence that I have just read from the letter, when 
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taken as a whole, in my opinion does not undertake 

106 to accuse the plaintiff of a falsehood, but is merely 
an expression of opinion, as if the defendant had 

said, “You called this a seven-room house. We call it a 
five-room house, because the study and one of the bedrooms 
are so small.” ' 

No charge that I can see can be imputed from that lan¬ 
guage of falsehood. 

As to the second charge—“But if and when you send your 
letter, don’t tell the people to whom you send them half 
truths. Tell them the facts, the w T hole truth, and not part 
of the truth, and we will be entirely satisfied with their 
judgment.” 

That sentence, or part of a sentence, must be considered 
not onlv in view of the words that are written in it, but in 
view of the testimony that the plaintiff himself gave, and 
in view of the contents of other letters in the correspond¬ 
ence. The note introduced in evidence contains a provi¬ 
sion that the yearly payments are limited to a certain 
amount; that is, that the makers of the note could antici¬ 
pate the payments up to a certain amount, but no more, in 
one year. 

That fact is a very vital fact in determining whether or 
not the defendant acted unfairly in refusing to take pav- 
mcnt in full when offered and, having been left out of his 
letters by the plaintiff, then, in my opinion, the plaintiff 
himself has established the truth of whatever innuendo may 
be contained in the part of the letter which I have 

107 last read, relating to half truths. He himself, by his 
testimony, has shown that he did not tell the whole 

truth in his letter addressed to Governor Darden. There¬ 
fore, the response of the defendant, which is charged as 
libelous, is not only pertinent, but it must be held to be true. 

With that view of the case, namely, that the first of 
these statements is not libelous per se at all, and that the 
second of the statements, while it might be libelous per se, 
has been shown by the plaintiff’s own testimony to be true, 



I think it is unnecessary for me to go into the question of 
qualified privilege. Whether it is necessary to show malice 
in any other way than to simply produce the alleged libel 
itself, I have been reading authorities on both sides of that 
proposition. I will not undertake to decide that here be¬ 
cause I base my decision on the grounds that I have an¬ 
nounced. 

So, I am compelled to direct a verdict in the case. 

The jury may be brought in.* 

(The following proceedings were had in the presence and 
hearing of the jury:) 

The Court: Ladies and gentlemen of the jury: On the 
motion of the defendant for a directed verdict in this case, 
the Court has concluded that the plaintiff has failed to make 
out a case and, therefore, I am going to direct you at this 
time to find a verdict in favor of the defendant. 




